











CASES 
ARGUED AND DETERMINED 


IN TIE 


Supreme Court of the State of Georgia, 
AT ATLANTA, 


DECEMBER TERM, 1868. 


Present—JOSEPH E. BROWN, Chief Justice. 
H. K. McCAY, J d 
HIRAM WARNER, i ar 





Joun B, Perry, plaintiff in error, vs.: WM. H. Hopnert, 
defendant in error. 


(This was held up under military order.) 


1, Aand B made and delivered to C their joint and several promissory 
note, due twelve months afterdate. C afterwards, for a valuable con- 
sideration, agreed with A, without the consent of B, to extend the 
time of payment twelve months longer. C endorsed and delivered the 
note to D after it was due, with notice of the extension of the time of 
payment. D, after said time expired, sued A and B, as makers, and 
C as endorser, and obtained judgment. B, who was then absent in 
the military service, returned, after the rendition of judgment, and 
entered an appeal within the time allowed by the Ordinance of the Con- 
vention of 1865, and set up the defence that he was only a surety for 
A, and had no interest in the consideration of the note. A, who had 
entered no appeal, died- before the trial, and was not a party to 
the ‘issue on trial:’’ 

Held, that on the trial of the issue between D as plaintiff, and B as 
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defendant, B was a competent witness under our Statute, to prove that 
he was only a surety to the note. In a suit by A’s representative, 
after payment out of A’s estate, against B for contribution, A and B, 
who were parties on the same side of the original contract, would be 
opposing parties to the issue on trial, and B would be an incompetent 
witness, 

2.. The evidence that B was only a surety, and that C knew that A was 
to pay the debt, was sufficient to sustain the finding of the jury, and 
the extension of time of payment given by C to A, without the consent 
of B, the surety, released him. 

8. A motion was made, which the Court agreed to consider in connection 
with the record, to dismiss this case, on the ground that the new Con- 
stitution of the State, adopted since the trial in the Court below, denies 
to the Courts of this State jurisdiction to enforce any contract, the 
consideration of which was a slave, it appearing from the record that 
the note in suit was given for slaves: 

Held, that the judgment which this Court pronounces upon the points 
made by the bill of exceptions, renders it unnecessary to decide the 
question raised by the motion. 


_ Complaint. Novation. Tried by Judge Vason. Cal- 
houn Superior Court. March Term, 1868. 


This action was bottomed upon the following promissory 
note: 

$8,745 00. Twelve months after date we, or either of us, promise to 
pay James W. Powell, or bearer, the sum of thirty-seven hundred and 


fifty dollars, for value received, and if not*punctually paid, interest from 


date. Deec’r 2nd, 1859. 
ROBERT WHITE, 


W. H. HODNETT. 

Endorsed ‘‘J. W. Powe.t.”’ . 

Plaintiff had judgment against the makers and endorser. 
Subsequently, Hodnett appeared, and showed that he was 
absent in the army when said judgment was entered, and 
had a substantial defence, and by permission of the Court, 
entered an appeal. Hodnett’s defence was, that he was only 
surety for White, and that Powell had contracted to indulge 
White on the note, and that plaintiff took it with notice. 

At the trial, the plaintiff read in evidence the note, and 
closed. Defendant read in evidence the interrogatories of said 
indorser, by which it was shewn that he was the owner of 
the note, and, in the fall of 1865, he took from said Robert 
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White his promissory note for one hundred and twelve dol- 
lars, in consideration of giving him a year’s indulgence on 
the note sued on; that when the plaintiff bought the note, 
he was told of that arrangement, and agreed to carry it out; 
the note was given for slaves; that he never knew nor had 
any reason to believe Hodnett was not a co-obligor, equally 
interested with White in the consideration of the note till 
Hodnett said so, in the fall of 1865, though he (Powell) was 
was not present when the note was signed, and he had no 
idea that Hodnett was only a securty on the note when said 
indulgence was granted. 

Hodnett then offered to testify in his own behalf. His 
testimony was objected to, because White was dead, but the 
Court held that he was competent. He then testified that 
the note was given for slaves; that he was not interested in 
the consideration, and was only a security for White, though 
he was not sure Powell knew that when he took the note. 

F. M. Harper testified that Powell gave him said note for 
suit, and told him to sue it in Stewart county, (where White 
lived,) saying, White was to pay the note; that afterwards 
Powell told him of said contract for indulgence, and soon 
after Powell sold it to Perry, he agreeing to carry out said 
contract. Harper preferred suing it in Calhoun, where Hod- 
nett resided. 

All this evidence, to show that Hodnett was a security on 
the note, was allowed by the Court, over the objection of the 
plaintiff’s attorneys. 

The Court charged the jury that, if Hodnett was but a 
security on said note, though there was nothing in the note 
to indicate it, he could show it on this trial as a defence 
against the plaintiff, etc. 

The verdict was for the defendant. Thereupon, the plain- 
tiff moved for a new trial, on the ground that the Court 
erred in allowing evidence that Hodnett was only a security 
on said note, in allowing Hodnett to testify in the cause, 
because the Court erred in charging as aforesaid, and because 
the verdict was contrary to the evidence, etc. The Court 
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refused a new trial, and error is assigned on each of said 
grounds. 


C. B. Wootten, Lron & DEGRAFFENRIED, for plaintiff 
in error. 


W. A. Hawkxuns for defendant in error. 


Browy, C. J. 


The main question in this case, is whether Hodnett, the 
defendant, was a competent witness under the Act of 1866, 
to prove that he was not interested in the original considera- 
tion for which the note was given, and was, in fact, only a 
surety. 

The statute declares, that no person offered as a witness 
shall be excluded by reason of incapacity from crime or in- 
terest, or from being a party, from giving evidence, etc. To 
this general rule, there are certain exceptions, of which the 
following is the only one that bears upon this case. Its lan- 
guage is: 

1. “ When one of the original parties to the contract or 
cause of action, in issue, or on trial, is dead, or is shown to 
the Court to be insane, or when an executor or administrator 
is a party in any suit, on a contract of his testator or intes- 
tate, the other party shall not be admitted to testify in his 
own favor.” ‘ 

We think the proper construction of this clause is, that 
the parties must have been on different sides of the contract, 
or cause of action, or must be opposing parties, with conflict- 
ing interests in the issue on trial, to exclude the survivor as 
a witness, on the death of one of the parties. In this case, 
White and Hodnett, as makers, were on the same side of the 
original contract, and in the original suit, were sued together, 
by Perry, and judgment rendered against them, as makers, 
and Powell, as endorser. Neither White nor Powell entered 
an appeal. At the time of the rendition of this judgment, 
Hodnett was absent in the military service, and after his 
return home, he alone entered an appeal, within the time 
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specified by the Ordinance of the Convention of 1865, and 
set up as a defence that he was, in fact, a surety to the note, 
without interest in the consideration ; which fact did not 
appear upon the face of the note. Perry is mentioned as 
plaintiff, and Hodnett as defendant, through the entire 
record, after the appeal, including the bill of exceptions. 
In the mean time, White, the other maker, died, and his 
estate was not represented in any of the litigation subse- 
quent to the appeal. The original judgment remained against 
him and Powell, unreversed and unsatisfied. The only ques- 
tion on trial was between Perry and Hodnett, and the 
judgment to be rendered on the trial of this issue, could in 
no way affect the interest of White’s estate, as he was not a 
party to the issue on trial; and in case the estate should pay 
off the original judgment, and sue Hodnett for contribution, 
this judgment could not be evidence in his favor against the 
estate, which was neither a party to this issue, nor in any 
way represented on the trial. In case such an action should 
hereafter be brought by White’s representative against 
Hodnett, their interests would then become antagonistic, 
and they would be opposing parties to the “ issue on trial.” 
In that case, White being dead, Hodnett, the opposing party, 
would not be a competent witness in his own favor. 

2. But it was insisted, by the plaintiff in error, that Hod- 
nett ought not to be released, admitting all he states in his 
testimony to be true, as it was not preven that Powell, the 
payee and holder of the note, knew that Hodnett was a 
surety when he agreed, for a valuable consideration, to 
extend the time of payment. We do not think it necessary 
to enter into a discussion of the question here raised, as we 
are satisfied upon an inspection of the record, that there was 
sufficient evidence that White, alone, was to pay the note, to 
sustain the finding of the jury; and as the presiding Judge 


- was satisfied with the verdict, we will not disturb it on this 


ground. 

3. The record in this case, discloses the fact that the note 
in question was given for slaves, and rested upon no other 
consideration. Since the trial in the Court below the new 
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Constitution has been adopted, which contains the followin 
language: “ Provided, that no court or officer shall haye, 
nor shall the General Assembly give jurisdiction or authority 
to try or give judgment on, or enforce any debt, the consid- 
eration of which was a slave or slaves, or the hire thereof.” 
Counsel, for defendant in error, moved to dismiss this case, 
on the ground that neither this Court, nor any other court in 
this State, can entertain jurisdiction of this case, under the 
above provision of the Constitution. The Court agreed to 
consider this motion in connection with the record. After a 
careful consideration of the questions made in the record, we 
are satisfied that the judgment we pronounce upon them 
renders it necessary to decide the question raised by the mo- 
tion to dismiss. We therefore affirm the judgment of the 
Court below. 





Wricut Brapy, adm’, etc., plaintiff in error, vs. FURLOw, 
Price & Fur.ow, defendants in error. 


McCoy, J., having been of Counsel, did not preside in this case. It stood over 
from June Term, 1868, by reason of the military order. 


When an order was made in an equity cause, setting the same down for 
trial, to ascertain whether the complainant’s claim had been finally 
adjudicated by a former decree of the Court: 

Held, that the granting such order, was: not such a final disposition of 
the cause as will entitle the party complaining, to bring up that decision 
to this Court, upon a bill of exceptions thereto, under the 4191st sec- 
tion of the Code. 


Equity. Motion to dismiss Writ of Error. JupGE Va- 
son. Sumter Superior Court. October Term, 1867. 


William Dennard died in 1850 or 1851, testate, leaving his 
property mainly to his son, Burton T. Dennard, to the ex- 
clusion of Julia, daughter of testator and wife of Wm. M. 
Brady. A caveat was filed against said will. That litiga- 
tion was compromised by Burton T. agreeing to divide the 
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property with his sister Julia, upon certain terms. In car- 
rying out this agreement, Burton T. Dennard and Wm. M. 
Brady farmed together for the year 1853, and thereby produced 
aconfusion of the goods, etc., of said Burton T., and Wm. M., 
as trustee for his wife. 

In December, 1853, Burton T. died intestate. Said Wm. 
M. became his administrator, giving Wright Brady, as one 
of the securities on his bond. Burton T., having been largely 
in debt, many judgments were obtained against said Wm. 
M., as his administrator, and many debts against him were 
yet open. Said Wm. M. also owed private debts, and some 
of them were in judgment. Among these debts not in judg- 
ment, was one arising in this way: Said Wm. M. had pro- 
cured Furlow, Price & Furlow, of Americus, Georgia, com- 
mission merchants, to make to him certain advances of 
cash, upon drafts drawn against said Wm. M.’s cotton-crop. 
In endeavoring to pay back these advances, Wm. M. had 
notified Furlow, Price & Furlow that he had forty-one bales 
of cotton, at a certain place, and directed them to send for it, 
and sell the same, and with the proceeds discharge said drafts. 
Accordingly, they sent three wagons, which took twenty-five 
bales of the same (all they could carry,) to Americus, 
Meanwhile, and before said twenty-five bales had reached 
the actual custody of Furlow, Price & Furlow, and before 
the sixteen bales had been moved from said place, Wm. T. 
Brady died, and Wright Brady became his temporary admin- 
istrator. He stepped the delivery of said cotton. Furlow, 
Price & Furlow claimed that it had been all constructively 
delivered to them. Wright Brady said no, and the sheriff, 
in behalf of plaintiffs, in fi. fas. against said Wm. M., was 
about to sell the same. Possessory warrants and a bill of 
injunction, by Wright Brady, as such administrator, kept 
the matter hung up till Ist January, 1859, when Furlow, 
Price & Furlow filed a bill against Wright Brady, as admin- 
istrator of said Wm. M. et al., by which all the defendants 
were enjoined from interfering till their rights, in the matter 
of said cotton, were adjudicated. Wright Brady, besides 
being the administrator of said Wm. M., was the adminis- 
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trator de bonus non of said Burton T. Dennard. F urlow, 
Price & Furlow had gotten said twenty-five bales, and sold 
them. Besides this litigation, Irena, wife of said William 
Dennard, had filed a bill, seeking to make one Foy, who 


had a claim against said William, go upon the estate of said — 


Burton T., therefor, etc. Julia Brady, widow, had married 
Jourdan Wilcher, and they filed a bill, to ascertain and 
secure the rights of said Julia, in the matter of her trust 
estate ; and other creditors of Wm. M. and of Burton T, 
were proceeding, as best they could, to get their respective 
rights. 

Under these circumstances, on the 12th of August, 1859, 
Wright F. Brady, as administrator of said Wm. M., and as 
administrator de bonis non of said Burton T., filed a bill in 
Equity against all of said claimants, setting up the doubtful 
condition of said estates, his danger as said security, and 
from the probability of mistaking his duty, etc., ete., and 
prayed that said claimants should be enjoined, except so far 
as it was necessary for them to fix or ascertain their rights, 
and that all these matters should be disposed of by one decree 
under this last bill. 
¢ At April Term, 1864, the following order was taken: 


“ Wricut Brapy, adm’r f 
>] ? 


vs. \ In Equity. 
Furwow, Price & Furtow. 

It is hereby consented and agreed that all the cases in 
which Wright Brady, as administrator of Wm. M. Brady, 
Furlow, Price & Furlow, Mrs. Wilcher, formerly widow of 
Wm. M. Brady, Shadwick T. Crawford, and other creditors 
of Wm. M. Brady, be tried together. It is ordered that 
said cases be so tried.” 


They were so tried. The decree, after providing for the 
other claims, was as follows: “6th. That Furlow, Price & 
Furlow have a judgment, of this date, against Wright 
Brady, for the amount of their claim, the same to be a lien 
on the cotton from the 1st of December, 1856, though only 
to be a judgment quando acciderint, for any amount it shall 
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not receive out of said funds of Wm. M. Brady, and that 
the creditors of said William M. be paid, according to their 
priority and dignity, out of any of said fund arising from 
the undisputed property of said William M., after paying 


* the proper expenses of administration of said estate. 7th. 


That the Court make such order as may be necessary to exe- 
cute this decree.” 

The Court appointed an auditor to adjust the said claims, 
ete. He reported, as part of the assets of said Brady’s 
estate, $1,165 69, principal, and $794 00, as_ interest 
from the 1st of April, 1857, in the hands of Furlow, Price 
& Furlow, as proceeds of said twenty-five bales of cotton. 
He did not say what should become of said proceeds, but did 
find that Furlow, Price & Furlow pay the costs of their bill. 
This report being filed, the Court, by order, allowed forty, 
days after the adjournment of the Court for filing exceptions 
thereto. No exceptions having been filed, at April Term, 
1867, the jury found that said report should be confirmed 
and spread upon the minutes as their verdict. Thereupon a 
decree was made, in which it was adjudged that Furlow, 
Price & Furlow bring into Court, within sixty days from its 
adjournment, said specified proceeds of said twenty-five bales 
of cotton, principal and interest, to be distributed by the 
Court, according to said report, and that upon their failure 
so to do, execution issue against them for the same. 

They did not pay. i. fa. was issued, but by stay-laws, 
ete., they had kept from paying said money until October 
adjourned term, 1867. At that term a motion was made to 
amend the decree in the case of Fnrlow, Price & Furlow, so 
as to make it conform to said verdict of the jury. Wright 
Brady, administrator, etc., was required to show cause why 
this should not be done. He showed, for cause, all of said 
former proceedings, and contended that said case of Furlow, 
Price & Furlow had been finally tried and properly disposed 
of. The Judge, “upon inspecting the record in the above 
case, and not being satisfied that the rights of Furlow, Price 


' & Furlow, as set up in their bill, were settled and adjudicated 


by the decrees in said case,” ordered their bill “set down for 
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trial at the next term, with the right of Brady, administrator, 
to show that said rights of said Furlow, Price & Furlow 
were settled and adjudicated by said decrees.” He further 
ordered a stay of said proceedings till further order. To this 
order, setting down said case for trial, etc., said Wright 
Brady, administrator, etc., by his counsel, excepted, and now 
assigns the same as error. 

When the case was called for trial here, a motion was made 
to dismiss the same, because said order was interlocutory, and, 
therefore, the cause was prematurely brought here. 


B. Hix for plaintiff in error. 


Cops & Jackson, 8. C. Exam, for defendant in error. 
WARNER, J. 


The complainants in the Court below made a motion to 
have the cause set down for trial, which motion was resisted, 
on the ground that the claims of the complainants in that 
bill, had been adjudicated by a former decree of the Court, 
in a cause in which the complainants, with others, were par- 
ties. The Court, upon the inspection of the record, not be- 
ing satisfied that the claim of the complainants had been 
finally adjudicated by that former decree, ordered the cause to 
be set down for a hearing, to ascertain that fact, which order 
of the Court was excepted to, and brought up to this Court 
for review. 

A motion is now made to dismiss the writ of error, on 
the ground that the order of the Court below, which was 
excepted to, is not such a final disposition of the cause as 
will entitle him to bring up that decision to this Court, 
upon a bill of exceptions thereto, under the 4191st section 
of the Code. That section of the Code declares that no 
cause shall be carried to the Supreme Court, upon any 
bill of exceptions, so long as the same is pending in the 
Court below; unless the decision, or judgment complained 
of, if it had been rendered as claimed by the plaintiff in 


-error, would have been a final disposition of the cause ; but 
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either party may, at any stage of the cause, file his exceptions, 
have the same certified, and entered of record until the final 
termination thereof, in the manner as provided by that sec- 
tion. The cause is still pending in the Court below, accord- 


* ing to the express order of the Court, to which, exception 


is taken. The order setting the cause down for trial, was 

not such a final disposition of it as is contemplated by the 

Code, and, in our judgment, was prematurely brought here. 
Let the writ of error be dismissed. 





Byrp & Coker, plaintiffs in error, vs. H. R. Jounson & 
Co. et al., defendants in error. 


1, A contract between a factor or commission merchant and a planter, 
creating a lien upon the crop of the latter, for provisions furnished to 
make it, is net required, by the Act of 15th of December, 1866, to be 
in writing. The lien is a good one, between the parties and their 
agents and purchasers, with notice, though it be only in parol. 

2. A bill filed by the factor, and sanctioned, granting a ne exeat against 
one charged to have a portion of the crop in possession, as agent of the 
planter, and requiring him to produce the same, that it may be sub- 
jected to the lien, ought not to be discharged on the coming in of the 
answer, not derying the plaintiffs’ equity, except on information and 
belief, even though supported by an affidavit, setting up title in the 
affiant to the crop, especially when the affidavit does not deny notice 
of the lien. 


Decided by JaMEs M. CLark. Chambers. Sumter Coun- 
ty. September, 1868. 


The case made by the bill is as follows: Berry Byrd & 
William Coker, partners and commission merchants, in Daw- 
son, Georgia, under the style of Byrd & Coker, on the 15th 
of April, 1867, entered into a special contract with John C, 
Byrd, of Stewart county, Georgia, under the Act of the Gen- 
eral Assembly of Georgia, approved 15th of December, 1866, 
to furnish to him provisions to enable him to make a crop on 
his plantation, in said Stewart county, i. e., they agreed to 

VoL. XXxvulI—8. 
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furnish him bacon at thirty cents per pound, and corn at 
$2 '75 per bushel, and said Byrd agreed to give them there- 
for a lien, under said Act, upon his crop. 

Under this agreement, they furnished him with eighteen 
hundred and fifty-one pounds of bacon, and one hundred and 
sixty and two-thirds bushels of corn ; furnishing it at different 
times, during 1867. (Of this bacon, four hundred and twen- 
ty-five pounds was delivered to Wesley Byrd, son of said 
John Byrd, and for it, Wesley paid Byrd & Coker.) John 
C. Byrd made his crop, which he could not have made with- 
out said advances. On the 7th of January, 1868, he carried 
four bales of cotton, of said crop, to the warehouse of H. R. 
Johnson & Co., Americus, Georgia, who still had possession 
and control of the same. Complainants were advised that 
said John Byrd or H. R. Johnson & Co., sold said cotton to 
Adolphus S. Kendrick, of said county. H. R. Johnson & 
Co. refused to point out said cotton, or to allow an examina- 
tion of their books, so that the sheriff might levy on the 
same, for complainants. Therefore, complainants feared 
that said Kendrick would remove said cotton out of this 
State, and they believed that H. R. Johnson & Co. were 
about to remove it, and thereby defeat said lien. 

They prayed that said Kendrick and the members of the 
firm of H. R. Johnson & Co., (Henry Johnson and Thos, 
Harrold,) be arrested and required to give bond and security 
not to remove the cotton out of this State, or to have the 
same forthcoming to answer the decree in this case; that sub- 
pena issue to Kendrick Johnson and« Harrold, requiring 
them to answer whether the cotton is in the warehouse, 
whether it was sold to Kendrick, and when, and for what, 
etc., and for general relief. 

Judge Vason, then presiding in said county, passed an 
order requiring bond and security from said defendants, (in 
the sum of $1,000,) not to remove the cotton from said 
warehouse, nor from the jurisdiction of the Court, ete. 

Kendrick answered the bill, saying simply, that his pur- 
chase was bona fide, and that he knew nothing of the claim 
s2t up by complainants. 
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The other defendants afterwards answered, (demurring 
therein, because said John C. Byrd was not made a party de- 
fendant to said bill.) Henry R. Johnson answered that there 
was no such firm as H. R. Johnson & Co., nor any firm com- 
posed of himself and said Harrold: He denied all knowl- 
edge of any such lien as complainants claimed, or of any such 
advances made by them; said that John Byrd, on the 8th 
of January, 1868, brought to the warehouse of Harrold, 
Johnson & Co., (composed of said Johnson and Harrold, and 
N. B. Harrold,) in Americus, four bales of cotton, represent- 
ing that they were the property of James W. Harris, of 
Webster county, Georgia, and requested them to sell the same 
and pay the proceeds to him, for Harris, as he was acting as 
agent four Harris; that he, Johnson, being busy, requested 
said N. B. Harrold to sell it: he did sell it, and paid the pro- 
ceeds to John Byrd, for said Harris ; but after this litigation 
arose, they paid the money back to Kendrick, and kept the 
cotton ; this they did after they had refused to point out the 
cotton to the sheriff. He further set up that Coker met John 
C. Byrd when he was bringing said cotton to Americus, and 
yet gave no notice to those who might purchase, of any lien 
thereon; that on the 2d of January, 1868, John C. Byrd 
had brought five bales of cotton to said warehouse, which 
was sold and shipped off on the 6th of January, 1868; 
that no such lien was recorded in Stewart county, and that 
Byrd denies that complainants have, or ever had, any such 
lien, and he and Harris both, affirm that said four bales of 
cotton belonged to said Harris. 

For these reasons, he did not believe there was any such 
lien, and if there was, it should not affect the defendants. 

The separate answer of the Harrolds was substantially 
the same as that of Johnson. 

They obtained from said Harris his affidavit, stating that 
said cotton was “the individual property of deponent, and not - 
the property of said John C. Byrd, and that said cotton was, 
and is, free from any lien in favor of said Byrd & Coker, 
or any other party or parties whatsoever, and that the only 
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possession or control which said John C. Byrd had of the 
said cotton, was as the agent of this deponent.” 

Upon these answers, and this affidavit, Judge Clark, upon 
motion of defendants, set aside said order, and that is as- 
signed as error. 


W. A. Hawegrns for plaintiffs in error. 


GOODE AND CARTER for defendants in error. 


McCay, J. 


1. The first section of the Act of 15th December, 1866, 
which enacts that landlords may have a lien, etc., does require 
that it shall be by “special contract in writing.” But the 
second section, which relates to factors and merchants, only 
says that the lien may be upon such terms as may be agreed 
upon between the parties. Why this difference should be 
made, we confess we do not see. Such, however, is clearly 
the will of the Legislature as deduced from its words. 

2. Upon the demurrer, the facts of the bill are admitted, 
and this bill clearly charges the agreement, the furnishing of 
the supplies, the making of the cotton, and that four bales of 
it, or its proceeds, are in the hands of H. R. Johnson & Co., 
the agents of the planter. If the lien is good at all, it is 
good against the maker of it, and his agents and purchasers, 
with notice. The demurrer, then, ought to have been over- 
ruled. | 

Ordinarily this Court will hesitate greatly before it will 
interfere with an order of a judge dissolving a temporary 
injunction. In this case, however, the dissolution is in fact 
a total denial of the complainants’ rights. If this writ is 
discharged, he is, according to his bill, remediless. We do 
not think, therefore, that, under the answer and affidavit, the 
writ ought to have been discharged. The affidavit did not 


_ pretend that Harris was not fully aware of the complainants’ 


lien, whilst the answer stated nothing material which was 
responsive to the bill, except upon mere hearsay and belief. 
We think the case ought to be held for trial, when the par- 
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ties can be fully heard, and their rights be determined by a 
jury. 

There may arise, on the trial, a very interesting question 
under this statute. The statute provides that the liens there- 
in provided for shall be enforced in the same way and man- 
ner that liens are now enforced against steamboats in this 
State. It has been contended that this gives to the factor a 
preferred lien; that like the lien of steamboat employers, it 
isof “the highest dignity.” We make no decision, at present, 
upon this point. This case, in its present aspect, does not 
require it, and the question is one of great importance. When 
it is properly made, will be time enough to decide it. 

Judgment reversed. 





ZeNA TuHoMAS, plaintiff in error, vs, THE Stats, defendant 
in error. 


The bill of indictment contained but one count, which was for murder. 
The jury returned a verdict of guilty of ‘‘involuntary manslaughter,” 
which was received by the Court, and the jury discharged. A motion 
was made in arrest of judgment, on the ground that there are two 
grades of involuntary manslaughter, one punishable as a felony, the 
other by less punishment. 

Held, that the motion should have been sustained by the Court. 


Murder. Motion in arrest of judgment. Decided by 
James M. CrarKk. Sumter Superior Court. September 
Term, 1868. 


Zena Thomas, a negro, was indicted and tried for murder, 
and the verdict was “we, the jury, find the defendant guilty 
of involuntary manslaughter.” 

A motion was made to arrest the judgment “upon the 
ground that said verdict was not according to law, and not 
justified by the pleadings in said case,” in that it did not define 
whether the killing “ was in the commission of an unlaw- 
ful or a lawful act.” 
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The Court refused to arrest the judgment, and this refusal 
is assigned as error. 


M. Cattoway, W. A. Hawkins, for plaintiff in error, 
cited sections 4262, 3529, 3530 and 3531, of the Code. New 
Constitution, Art. Ist, Sec. 8. Davis vs. the State, 22d Ga, 
R., 102. 


W. B. Grimes, Sol. Gen., by PARKER, (Sol. Gen. of 
Pataula Circuit,) for Tue Strate, cited Bulloch vs. The State, 
10th Geo. R., 47; Hoskins vs. The State, 11th Geo. R., 92, 
and Long vs. The State, 12th Geo. &., 293. 


Browy, C. J. 


Was the Court right in refusing to sustain the motion in 
arrest of judgment in this case? We think not. Involun- 
tary manslaughter is thus defined in the Revised Code, sec- 
tions 4261, 4263: “ Involuntary manslaughter shall consist 
in the killing of a human being without any intention to do 
so, but in the commission of an unlawful act, or a lawful act 
which probably might produce such a consequence in an 
unlawful manner. Provided, always, that when such invyol- 
untary killing shall happen in the commission of an unlawful 
act, which, in its consequences, naturally tends to destroy the 
life of a human being, or is committed in the prosecution of 
a riotous intent, or of a crime punishable by death or con- 
finement in the penitentiary, the offence shall be deemed and 
adjudged to be murder.” 

Involuntary manslaughter is in the commission or per- 
formance of a lawful act, where there has not been observed 


necessary discretion and caution. 


The first grade is punished as a felony. The second by a 
less punishment. The verdict had been received by the Court, 
and the jury discharged from the consideration of the case. 
Of which of these grades of involuntary manslaughter did 
the verdict find the defendant guilty? It is impossible to 
tell. How, then, could a legal judgment be rendered upon 
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the finding? We think the decision of this Court in the 
case of Davis vs. The State, 22 Ga., 101, lays down the prin- 
ciple which must control this case. 

Judgment reversed. 





SrepHeN B. Kimsrovueu, plaintiff in error, vs. Joun R. 
Worri Lt, defendant in error. 


Where A bargained to B certain slaves, which at the time were runaway, 
and B paid to A the price agreed upon, and it was agreed, at the time, 
between the parties, that if B did not, by a certain fixed time, get 
possession of the slaves, A should repay the money. 

Held: That this was only a conditional sale, and if B failed to get the 
negroes, there was no sale, and A holds the money for B’s use, and B 
may recover it, and it is nota debt, the consideration of which is a 
slave or slaves. 


Jurisdiction. Motion to dismiss. Decided by JupGE J. 
M. CLARK. Sumter Superior Court. October Term, 1868. 


Kimbrough brought complaint, in March, 1866, against 
John R. Worrill, upon the following writing : 


‘¢Groreia, Sumrer County, 
‘Marcu 14th, 1868. 
‘‘Ree’d of S. B. Kimbrough eight thousand dollars, in full of the 
purchase money of two certain negroes, to-wit: Cornelius, a man about 
twenty-four years of age, black, Adeline, a woman about twenty-nine 
years of age, dark, copper-color, which said negroes I hereby warrant 
sound and healthy in mind and body, and slaves for life, said negroes 
being now runaway. I also warrant their recovery in six months from 
date ; if not recovered within said six months, then, in that case, I am to 
refund said amount, in the new issue of Confederate notes, to be made 
after the 1st day of April next, and pay interest thereon till the first day 
of January next. JOHN R. WORRILL. 
‘Test: N. C. Auston.”’ 


The defendant moved to dismiss said cause upon the ground 
that this was a suit for a debt the consideration of which 
was a slave. The Court did dismiss it, and that is assigned 


as error. 
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W. A. Hawks, for plaintiff in error, cited the Constitu- 
tion of 1868. 


C. T. GoopE and 8. H. Hawxuns, for defendants in error, 
made no reply. 


McCay, J. 


This was not a suit on a contract, the “consideration” of 
which was a slave or slaves, or the hire thereof. 

The “consideration” of the “debt” described in this 
declaration, is the money paid by Kimbrough to Worrill, and 
which Worrill was to pay back to Kimbrough, in a contin- 
gency which has happened. 

The words of the Constitution are: “any debt, the consid- 
eration of which was a slave or slaves, or the hire thereof.” 

When the plaintiff failed to get the negroes, by the terms 
of the contract, the money was to be repaid. What was the 
consideration of this agreement to repay the money? Cer- 
tainly not the negroes. The consideration plainly was the 
money which Kimbrough had paid. 

This was, in fact, but a conditional sale, and when the con- 
dition precedent—the recovery of the negroes—failed to be 
performed, Worrill owed the money, not in “consideration” 
of the negroes, but of the money paid, and he held that 
money for Kimbrough’s use. Masters vs. Marriat, 3d Le- 
vintz. 

The contract may be epitomized thus: ._ “In consideration 
that John R. Worrill has paid me this day — dollars, 





I agree to repay him the same, after six months, if by that 
time I have not succeeded in recovering certain run-away 
slaves which he has this day sold to me. 

Judgment reversed. 
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STEPHEN S. Boone, plaintiff in error, vs. WM. Srrrtne, 
adm’r, defendant in error. 


1, Two parties rented a store-house for one year, from 24th November, 
1867, the rent to be paid quarterly, and soon after dissolved the part- 
nership, and one of them continued the business on his own acconnt 
fora time and died. His administrator obtained an order from the 
Court of Ordinary, authorizing him to continue the business for the 
balance of the year, for the benefit of the estate. The widow applied 
for the year’s support, allowed by law for herself and children, and 
the appraisers allowed her $2,700, which was made the judgment of 
the Court of Ordinary, and which left the estate insolvent. The other 
partner was also insolvent. The landlord filed a bill, praying an in- 
junction against the administrator, to restrain him from turning over 
the estate to the widow, or otherwise disposing of the same till his 


note was paid. 
Held, That the dissolution of the firm did not affect the rights of the 


landlord, as a tenant can not, under our statute, transfer his lease 
without the consent of the landlord; and the lease, so far as the land- 
lord’s rights were concerned, remained partnership property, and 
forms no part of the estate of the deceased partner till the rent is paid, 
and that the landlord is entitled to his rent out of the proceeds of the 
business done in the house, or the stock in trade, for the time the 
administrator used the premises, before the estate is turned over to 
the widow of the deceased. 


Equity. Injunction. Widow’s year’s support. Decided 
by Judge J. M. Cuark. Sumter Superior Court. Septem- 
‘ber Term, 1868. 


Mayo, on the 25th of November, 1867, rented a store- 
room to Nunn & Baily, for one year, at $570 00, payable 
quarterly, and accordingly, took their four rent notes, payable 
to himself or bearer. They were partners as booksellers, etc. 
Soon afterwards, Baily retired from the firm, leaving Nunn 
in possession of the store and stock. Mayo transferred said 
notes to S. S. Boone, as collateral security for a claim Boone 
had against him. 

Nunn died. Sirrine administered upon his estate, and 
by authority of the Ordinary, was carrying on said business, 
having employed a clerk, continued to occupy the store, 
replenished the stock, etc. Commissioners, appointed by the 
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Ordinary, had set apart $2,700 00, as the proper year’s sup- 
port for Nunn’s widow and children, and the Ordinary had 
approved the same. One of these rent notes became due, 
and was presented to Sirrine for payment; he declined pay- 
ing it, upon the ground that it must be put on the footing 
of other claims against Nunn & Co. Thereupon, Boone filed 
his bill in Equity against Sirrine, as such administrator, set- 
ting forth the foregoing facts, and that Mayo’s solvency was 
doubtful, that Baily was insolvent, and so was Nunn’s estate, 
and thereupon, prayed that Sirrine should be enjoined from 
paying to the widow anything over $500 (0, and not even 
that, out of said stock, until said rent was paid, and that he 
be enjoined from disposing of said stock to complainant’s 
damage. The claim of Boone, by his bill, is put upon two 
grounds, viz: his claim is a partnership debt, and should 
take priority over the private debts of Nunn, and as Sirrine 
has used the store to sell the stock, for the benefit of the 
estate, the rent is, properly, a part of the necessary expenses 
of the administration, and therefore, has priority; and further, 
that the year’s support could not be over $500 00, the estate 
being insolvent. 

The Court granted a temporary injunction, with an order 
to show cause why it should not be made perpetual. The 
answer denied none of the facts stated in the bill. The 


Chancellor dissolved the injunction, and this is assigned as: 


error. 


S. C. Exam, for plaintiff in error, said this rent was a 
partnership debt, etc. Secs. 1886-1908, Irwin’s Code, 28th 
Ga. R., 374. It was a part of the expenses of administra- 
tion.* Irwin’s Code, secs. 2504, 2506; and that the year’s 
support should be only $500 00, sec. 2530, Irwin’s Code. 


W. A. Hawkins for defendant in error. 
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Brown, C. J. 


The store-room was rented to Nunn & Baily, as part- 
ners, who commenced business in it as booksellers, and soon 
after dissolved partnership, Nunn remaining in the possession 
of the room, and conducting the business, and Baily retiring. 
Did this dissolution of the firm affect the rights of Mayo, 
or of Boone, his assigeee? We think not. Mayo rented to 
Nunn and Baily, as a firm, and accepted them jointly, as his 
tenants, and they could not, without his consent, change the 
relation, by a conveyance, one to the other, so as to compel 
Mayo to accept either alone as his tenant, or look to one, or 
to the individual estate of one, for the payment of his debt. 

Section 2253 of the Revised Code, declares that the ten- 
ant cannot convey his usufruct without the landlord’s con- 
sent, and that it is not subject to levy and sale. We are 
quite clear, therefore, that the dissolution of the firm did not 
affect Boone’s right, as assignee of the rent notes, to look to 
the partner in possession for the payment of the rent out of 
the stock in.trade in the store, or the proceeds of the busi- 


~ ness, 


After Nunn’s death, his administrator, with the consent of 
the Ordinary, continued the business in the store-room, under 
the rent contract, for the benefit of the estate, and now refuses | 
to pay the rent notes for the time he possessed the room, on 
the ground that this debt must be put on the footing of other 
debts against Nunn & Co. We do not think the lease, or the 
stock in trade, ceased to be partnership property, as against 
the rent notes, till they are paid. And as they formed no 
part of Nunn’s estate, the widow had no right to take these 
assets in payment of the very liberal allowance (in view of 
the condition of the estate,) which had been given her, as 
year’s support, till the administrator had paid the rent due, 
at the least, for the time he occupied the store under the 
order of the Court of Ordinary. Our opinion, therefore, is, 
that the Court erred in dissolving the injunction. 

Judgment reversed. 
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P. W. O. Lazensy, administratrix, plaintiff in error, vs, 
JAMES R. Wixson, defendant in error. 


In cases which arise under the Scaling Ordinance of 1865, the general rule 
of this Court is not to disturb the verdicts of juries, unless the same 
are contrary to law, or manifestly against the weight of the evidence, 
or contrary to the principles of equity, as regulated by law. 


Scaling Ordinance. Motion for new trial. Decided by 
Judge Gipson. Columbia Superior Court. March Term, 
1868. 


P. W. O. Lazenby, as administratrix of J. B. M. Lazenby, 
sued Wilson upon two promissory notes, as follows : 


** $786 00. 

‘Twelve months after date I promise to pay J. B. M. Lazenby, or 
bearer, seven hundred and eighty-six dollars, for value received. Octo- 
ber 21st, 1862. — JAS. R. WILSON.” 

Endorsed, thus : 

‘*Received on the within note the interest up to January Ist, 1865. P. 
W. O. Lazensy,’’ and ‘‘ Received on the within note one hundred and 
ten dollars, price paid for a mule. February first, eighteen hundred and 
sixty-six.’’ 

“$170 00. 

“Twelve months after date I promise to pay J. B. M. Lazenby, or 
bearer, one hundred and seventy dollars, for value received. December 
17th, 1862. JAS. R. WILSON.” 

Endorsed thus: 

‘* Received on the within note the interest for one year, eleven dollars 
and twenty cents. August 10, 1865.’’ 


The defendant sought to scale the notes. At the trial, the 
notes being read in evidence, plaintiff closed. The defendant 
shewed the relative value of gold and Confederate currency 
during the war, (by introducing the table of Barber & Sons, 
brokers,) and shewed that “no other currency was in use at 
the time the notes were made, or when it was due, but Con- 
federate currency, and that contracts generally, made at said 
times, were for Confederate currency, and such was the cus- 
tom of the country, unless otherwise specifically agreed to the 
contrary,” and closed. 

The Judge read to the jury the Ordinance of 1865, and 
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told them, that if these notes were renewals of old debts, 
they could not reduce them; that if, from the evidence, they 
ascertained that it was the intention of the parties that the 
notes should be paid in Confederate treasury notes, they might 
find for their value in gold, either at the respective dates of the 
notes, or when they were due, respectively, or at any time be- 
tween the dates and maturity of the notes, respectively; that if 
they should not find, from the evidence, that it was the intention 
of the parties that said notes were to be paid in Confederate 
currency, they should find for the full amount of the notes, 
the presumption being that “dollars” in promissory notes 
means gold or “legal tender” currency. 

The jury found for the plaintiff $520 13 and costs. The 
plaintiff moved for a new trial, upon the ground that the ver- 
dict was contrary to evidence, the principles of equity, ete., 
and contrary to the charg’e of the Court. The new trial was 
refused, and this is assigned as error. 


E. H. Portis, (by L. Stepuens,) for plaintiff in error. 
A. R. Wricut, (by the Reporter,) for defendant in error. 
WARNER, J. 


The error assigned to the judgment of the Court below, is 
the refusal of the Court to grant a new trial. This is a case 
which comes within the provisions of the Ordinance of 1865. 
Upon looking into the record, the questions involved in the 
issue upon trial appear to have been fairly submitted to the 
jury by the Court, and the Court being satisfied with the 
verdict rendered in the case, we do not discover anything in 
the verdict that will authorize this Court to control the dis- 
eretion of the Court below in refusing to grant a new trial. 
The general rule of this Court is, not to disturb the verdicts 
of juries in this class of cases, unless contrary to law, or 
manifestly against the weight of the evidence, or contrary to 
the principles of equity as regulated by law. 

Let the judgment of the Court below be affirmed. 
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Bank OF CoMMERCE, plaintiff in error, vs. BARRETT, Car. 
TER & Co., et al., defendants in error. 


The fact that the consideration of a note is set forth on its face, does not 
carry with it notice of the failure of consideration, if it has failed, to 
a person taking it bona fide, noris he ipso facto put upon inquiry, and 
bound to inquire whether the consideration has failed. 


Assumpsit. Motion for new trial. Decided by Judge 
Snead. City Court of Augusta. May Term, 1868. 


The Bank of Commerce sued Barrett, Carter & Co., as 
makers, and T. G. Barrett, as endorser on a promissory 
note, in these words: 


“$500. Aveusta, Ga. Aug. 5, 1866, 
One hundred and twenty days after date, we promise to pay to the 
order of Thomas G. Barrett, five hundred dollars, in consolidation of 
National Express and Transportation Company, value received, with in- 
terest after thirty days. Barrett, Carter & Co, 
(Endorsed) T. G. Barrett. J. V. H. Avven, Treasurer,”’ 


At the same time, it sued said Barrett, as maker, and 
said firm as endorser, of another note, in the same words, for 
$250, drawn by him on the firm, and endorsed by the firm 
and said Cashier. By consent, these cases were consolidated 
and tried together. 

The defence was, that the notes were given to the National 
Express and Transportation Company, in payment of install- 
ments on stock of said Company, due from said Barrett, on 
an agreement to consolidate and reduce said stock, which was 
never done, and that plaintiff took them with notice of the 
consideration and its failure. 

Plaintiff’s attorney read in evidence said notes, and closed. 
The defendants’ attorneys then offered to show by one of said 
defendants, that the consideration of said notes had failed. 
The testimony was objected to as immaterial, until the plain- 
tiff was shown not to be a bona fide purchaser beforedue, and 
without notice, ete. 

The Court overruled the objection. By the same witness they 
offered to show that the failure to consolidate the stock of the 
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National Express and Transportation Company was a fraud 
upon its stockholders. This was objected to for the same 
reason, and the objection was overruled. The witness then 
testified that the notes sued on were given in payment of a 
subscription to the stock of the National Express and Trans- 
portation Company, and with the understanding, on the part 
of the company, to consolidate and reduce the amount of 
their stock from fifty to twenty shares, and that this under- 
taking, on the part of the company, was never carried out, 

The evidence being closed, the plaintiff’s attorneys request- 
ed the Court to charge the jury: Ist. “If the maker of 
negotiable paper relies on the failure of consideration for 
which the paper was given, as a defence against a bona fide 
holder before maturity, he must show, not only that the con- 
sideration had failed, but that the holder had knowledge of 
the failure at the time when he received the paper.” 2d, 
“that nothing was good asa defence against negotiable paper, 
in the hands of a bona fide purchaser before due, except 
immoral consideration, gambling, non est factum, or fraud in 
its procurement, which fraud must be practiced by the holder 
in procuring the note.” 3d, that “ value received ” in nego- 
tiable paper, imported that value has been received by the 
makers. . 

The defendants’ attorneys requested him to charge the jury, 
that the form of the notes sued on was sufficient to put the 
plaintiff on its guard in taking them, and that he took them 
at his own risk. 

The Judge gave the first request by plaintiff’s attorneys, 
with this addition: “ But, in a case like this, when the con- 
sideration is set out in the note, it behooves the taker to 
inquire whether or not the consideration had failed, and if, 
in fact, the consideration had failed, the defence is good, even 
though the taker did not know of such failure.” He gave 
the second request, except the words in italics. He gave the 
third, with this qualification: “Such is the usual effect of 
the words ‘value received,’ but in a case of this sort you 
will give the words the import which you think they ought 
to have.” 
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He charged, as requested by defendants’ attorneys, and 
further, that if it was proven that the consideration of the 
notes had failed, or that they were procured by fraud, the 


plaintiff could not recover ; and further, that it was for them 


to determine “whether the words of the notes were notice 
to the plaintiff, and if they were, plaintiff could not recover,” 

After the jury had retired, they returned into Court for 
further instructions. TheJudge then said, “the Court charges 
you that the words used in expressing the consideration were 
sufficient to put the holder on inquiry ;” and when asked by 
a juryman, “Then the jury are to inquire whether the 
words used were or not sufficient notice?” he answered, “I 
again charge you that, in my opinion, the words were suffi- 
cient notice to put them upon inquiry.” 

The verdict was for the defendant. A new trial was moved 
for by plaintiff, on the ground that the Court erred in over- 
ruling the objections to defendants’ testimony ; in qualifying 
the first and third requests to charge, as he did ; in refusing 
to give the second request; in charging, as requested by 
defendants’ attorney, and as he did in the balance of said 
charge; and in his remarks to the jury when they came in 
for further instructions. 

This motion was overruled. Error is anigues here upon 
each of said grounds. 


Barnes & Cummines for plaintiff in error. 


W. T. Goutp for defendant in error. 


McCay, J. 


This was a suit upon a promissory note. The note ex- 
pressed upon its face, to be “ to pay to the order of Thos. G. 
Barrett, five hundred dollars, “in consolidation of National 
Express and Transportation Company, value received.” On 
the trial, the Court charged the jury that the words on the 
face of the note were notice, to the party buying it, of the 
consideration, and sufficient to put him up on inquiry as to 
whether or not the consideration had failed. 
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The bona fide purchaser of a note not due, who has no 
notice of a failure of consideration, cannot be defeated by 
such a plea. Notice of the consideration alone, is nothing. 
Why should that affect him? That the note was given for 
money, or a horse, or a house, is wholly immaterial. How 
ean the knowledge that a note was given for a horse, be 
notice that the horse has proven worthless? One can, per- 
haps, imagine a case in which the mere knowledge of the con- 
sideration would involve also the knowledge of its failure— 
as when the failure was matter of universal notoriety, or was 
caused by the party charged, ete., but so far as appears, this 
is not such a cause. 

Nor is the other point in the charge, that the knowledge 
of the consideration is sufficient to put the party up on 
inquiry, good law. Such a rule would largely restrict the 
negotiability of commercial paper, and has, so far as we 
know, no authority to support it. 

Judgment reversed. 





Bens. F. Siuas plaintiff in error vs. SOUTHERN EXPREss 
CoMPANY defendant in error. 


The public laws of the several States of the United States will be judi- 
cially recognized by the Courts of this State, when published by au- 
thority of the respective States; or may be proved, as required by 
law, under the great seal of the respective States. 

This Court will not, as a general rule, control the discretion of the 
Court below, in grantinga new trial, unless it is manifest there has 
been an abuse of that discretion, either in violation of law, or the prin- 
ciples of equity, as regulated by law. 


Assumpsit. New trial granted. By Judge Gibson. 
Richmond Superior Court. June Term, 1868. 


Benj. F. Simms averred that said Company was a corpo- 
ration, and a common-carrier from New Orleans, Louisiana, 
to Richmond, Virginia, and, as such, on the 18th of February, 
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1862, received from him, at New Orleans, to be delivered to 
R. H. Hunton, at Richmond, Virginia, ten bales of wool, 
worth $10,000, and undertook, and promised to deliver the 
same to him, but failed to do so, ete. 

It was shown by plaintiff that, at said time, he, in person, 
did deliver said wool, 5,182 pounds, to defendant, as charged; 
that it was marked to R. H. Hunton, Richmond, Virginia; 
that the defendant undertook to deliver it to him at Rich- 
mond, (that he took a receipt for it but had lost it ;) that it 
was then worth fifty cents per pound, and at the trial, was 
worth from thirty-seven and a half to forty cents per pound, 
in United States currency. And plaintiff testified that it 
never reached Richmond. The plaintiff having closed, de- 
fendant showed, by interrogatories of Jno. B. Hunton, (the 
date of which does not appear,) that he is a brother to said 
consignee, who is blind and helpless, and had not been capa- 
ble of doing any business, by reason of impaired mind, for 
twelve months before the answers were taken ; that in March, 
1862, he and this consignee were connected in the manufac- 
ture of woolen goods; that he knew of no shipments of wool 
from plaintiff to said witness’ factory, in February or March, 
1862; that R. H. Hunton sold some wool to Crenshaw & 
Co., who were manufacturers of woolen goods, how much 
witness did not know, (nor did he give the date of said sale); 
that R. H. Hunton was in New Orleans in 1861 and 1862, 
and was to buy wool, all he could, for their factory, free of 


- commissions. 


A member of the firm of Crenshaw & Co. testified, that 
sometime after the Ist of March, in 1862, at Richmond, he 
bought eight bales of wool, (eight, he thought); he did not 
know who was the consignee, nor who sold it to him, but he 
knew that it was not an employee or agent of defendant ; he 
bought it from a stranger, either at the Southern Express 
Company’s office or at witness’ own office ; he saw them at the 
defendant’s office; he thought he never received any wool 
from said consignee, unless that was from him. 

They showed that the books of defendant in Richmond, 
were burnt. An agent of defendant, in the Richmond office, 
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up to 10th April, 1862, testified that the freight-bill, from 
New Orleans to Richmond, of February —, 1862, bore an 
entry of ten bales, consigned from New Orleans to R. H. Hun- 
ton, Fredericksburg, Virginia; the eight bales which arrived 
at Richmond, were stored in the storage-room of the company, 
because they were prevented from going to Fredericksburg, 
by reason of military movements. Shortly afterwards, they 
were delivered to @renshaw & Co., of Richmond, Virginia, 
upon whose order, or by what authority, he could not say. 
The rules of the company required him, when goods could 
not be forwarded, to notify consignor or consignee, and hold 
them subject to order. Witness’ recollection was that, un- 
der the custom, these goods were delivered on the order of 
the consignee, and he was positive that he did not deliver 
them without proper authority. He recollected this trans- 
action, because it was unusual for such bulky freight to fail 
to reach destination, and because he required Crenshaw & 
Co. to pay charges, etc., upon the ten bales, promising to 
furnish the other two when they arrived, ete. Upon cross- 
examination, he testified that he quit defendant’s employ- 
ment 10th April, 1862; that he knew nothing of the usual 
passage of freight through the office ; but when any irregu- 
larity occurred, it had to be reported to him, and that is why 
his attention was called to this case. 

The defendant further showed that, at the date of said 
shipment, they used, for freight, but one kind of receipt, in 
which was the following stipulation: 


“Tt is further agreed, and is a part of the consideration of this con- 
tract, that The Southern Express Company is not to be held liable, for. 
the property herein mentioned, for any loss or damage arising from the 
dangers of railroad, ocean, steam or river navigation, leakage, fire, or 
from any cause whatever, unless specially insured by it, and so specified 
in this receipt; which insurance shall constitute the limit of the liability 
of the Southern Express Company, in any event.’’ 


And it also contained a clause, declaring that they would 
not be liable for more than $50 00, unless the value of the 
goods was stated in the receipt. These receipts were signed 
by the company’s agent. 
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The evidence being closed, the defendant’s attorney re. 
quested the Court to charge the jury that “the law of the 
place where the contract was made, governs the construction 
of the receipt in this case, and that, the terms of that receipt 
exempt the defendant from liability for more than $50 00, 
and that plaintiff is bound by that condition.” The Court 
refused so to charge; but charged that, “ the defendant, being 
located in Georgia, the law of Georgia “controlled the con- 
struction of the contract.” ‘The jury found for the plaintiff 
$2,591 00, with interest from 21st March, 1866. (The suit 
was brought 20th March, 1866.) 

Thereupon, defendant’s attorney moved for a new trial, 
upon the grounds that the Court erred in refusing to charge 
as requested, and in charging as he did, and because, except 
as to the two missing bales, the verdict was contrary to evi- 
dence, ete. The Judge ordered that there should be a new 
trial, unless plaintiff’s attorneys would write off all the recoy- 
ery for the said eight bales. 

The plaintiff assigned this order as error, and, in the same 
bill of exceptions, the defendant assigns as error, the refusal 
to charge, and the charge as aforesaid. 


Barnes & Cummines for plaintiff in error. 


W. T. Gouxp, for defendant in error, cited Roberts ys. 
Riley, 15 Lou. An., 108, 23 U.S. Dig., 76. 


WARNER, J. 


There are two errors assigned in this case to the judgment 
of the Court below. First, that the Court erred in not 
charging the jury, as requested by defendant’s counsel, as to 
the law of the place where the contract was made. If the 
law of the place where the contract was made be different 
from the law of this State, it is incumbent on the party who 
asserts it, to shew, by proper evidence, that difference, as 
applicable to the contract. This may be shewn by producing 
the public laws of Louisiana, or any other of the United 
States, as published by authority, or by a duly certified copy 
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of such law, properly authenticated, under the great seal of 
the respective States. Code, sections 3771, 3772. There was 
no evidence before the Court which would have authorized 
the charge, as requested, and the Court did not err in refus- 
ing it. 

Upon looking into the evidence in this record, we find no 
error in the Court below in granting a new trial. The jury 
found a verdict for the value of the ten bales of wool, with 
interest, and we will not control the discretion of the Court 
in granting a new trial in this case. 

Let the judgment of the Court below be affirmed. 





. 
s 


Jutius KAuFMAN, plaintiff in error, vz. Myers & Marcts, 
defendants in error. 


Where a distress-warrant, for rent due by the contract, in American gold 
coin, was taken out, and an issue was made as to the amount due, 
under the 4012th section of the Code: 

Held, that it was not error for the Court below to charge the jury in 
accordance with the law as detertimined by this Court, in that partic- 
ular case. 


Distress-warrant. Legal tender notes. Decided by Judge 
SnEap. City Court of Augusta. August Term, 1868. 


Myers & Marcus sought, by distress-warrant, to collect 
from Kaufman certain rents, which Kaufman had promised 
to pay them “in American gold coin” the sum sworn to, being 
the sum promised “in American gold coin.” Kaufman con- 
tended that he could discharge his said promise by United 
States legal tender treasury notes, at their nominal value, 
though they were at a discount as compared with American 
gold coin. The Court below held that Kaufman could so dis- 
charge his said promise. This Court reversed that judgment, 
and ordered a new trial. See 37th Geo. F., 601. 

When the case went to trial again, the plaintiffs asked for 
a verdict for the amount of rent admitted to be due, in Amer- 
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ican gold coin, plus the admitted premium on American gold 
coin, in greenbacks. The defendants’ attorney objected to 
this, and asked the Court to charge the jury that a distress- 
warrant is an execution, and can only issue for money gene- 
rally; that though the contract in this case may have been 
specific, yet, the plaintiffs, having elected a distress-warrant 
as their form of remedy, could not, in that form of proceed- 
ing, recover more than the amount expressed therein in the 
legal currency of the country, known as United States legal 
tender treasury notes. 

The Court refused so to charge, but charged that this case, 
having been carried to the Supreme Court, and the decision 
of the City Court having been reversed, the judgment of the 
Supreme Court should govern all similar cases, and was the 
special law of this case, and that they should find in accord- 
ance with said Supreme Court decision; that under said de- 
cision, plaintiffs could recover, in that form of action, the 
market value of the sum of money, in American gold coin, 
which they claimed to be due. The jury found accordingly. 
The defendant’s attorney assigns as error said charge of the 
Court. 


Hook & Carr, for plaintiff in error, said: A distress-war- 
rant is only a fi. fa. Cobb’s Dig., 900. Code, section 4011. 
Smith vs. Green et al., 34 Ga. R.,179. Holland vs. Brown; 
15 Ga. R.,113. <A fi. fa. can issue for money only. Scho- 
enberger vs. Watts, Am. L. R. U.S., 1560. It is enforced 
by sale. Code, sections 3576, 3599. A’ fi. fa. for one sum, 
to be paid in another, is unknown to the law, and therefore 
illegal. LeCaux vs. Eden, Douglass, 594; Ashby vs. White 
et al.; 2 Ld. Raymond, 944; Lyttleton, section 108; Dyer, 
229; Wood vs. Brillens, 6 Allen, 516. The distress-war- 
rant must be for a sum certain. Statute Anne, 8, c. 14, 
amendatory of 2 W. & M.,c. 5; 2 Geo. R., 11, c. 19; 1 Bay 
R. 315 and 443; Marshal vs. Giles, 3 Brev. R., 488; Ste- 
phens U. P. 1317; Blackstone’s Com., 111-6-14. Distress- 
warrant does not lie for specifics, Clark vs. Froley, 3 Black- 
ford R., 264; Owens vs. Conner, 1 Bibb R., 605. 
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Barnes & CumMine, (per L. SrePHENs,) for defendants 
in error. 


WaRNER, J. 


This was a proceeding, under the Code of this State, hy a 
distress-warrant, to recover the amount due for rent of cer- 
tain premises, payable, by the terms of the contract, in Amer- 
ican gold coin. This case was before this Court at the last 
term, when the judgment of the Court below was reversed, 
and a new trial ordered, upon the ground that the Court 
erred in holding, that a contract for the payment of a specific 
sum, in American gold coin, could be discharged by the pay- 
ment of the same nominal sum, in what is generally known 


‘as United States legal tender treasury notes. Upon the new 


trial, in the Court below, that Court charged the jury in 
conformity with the law as ruled by this Court in that par- 
ticular case. There was no error in the charge of the Court 
below upon that point. 

Judgment affirmed. 





A. C. Suairer & Co., plaintiffs in error, vs. BAKER & Cas- 
WELL, defendants in error. 


1. In an affidavit filed to prevent an award from becoming the judgment 
of the Court, under the Code, it is not sufficient to state, in general 
terms, that the award is the result of accident, mistake or fraud, or is 
generally illegal ; the affidavit must state such facts of fraud, accident 
or mistake, or designate such illegality as that the Court may see that 
a mistake, etc., did, if the statement be true, occur, and that it was 
material to the issue. 

2. When the issue, m an arbitration, was the identity of certain bales of 
cotton, and two written certificates of the same person, a marker and 
weigher, were introduced, one describing the cotton as marked ‘‘C’’ 
and the other ‘‘C O”’ and no explanation is made of the discrepan- 
cy, it was not mistake or illegality in the arbitrators to ‘‘set aside’’ 
or give no weight to the certificate. 
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Objections toaward. Demurrer. Decided by Judge Gm. 
son. Richmond Superior Court. July Adjourned Term, 
1867. 


Baker & Caswell was the name of two firms, for conve- 
nience, called here, the old and the new firm. A.C. Schaifer & 
Co., disagreed with these firms, coneerning the sale of, account 
and reclamations on, thirty-five bales of cotton, shipped to 
them by the old firm, and concerning a draft drawn by them 
on the new firm for $457 91, which the new firm refused to 
pay, till there was a settlement with the old firm. There- 
fore, A. C. Schaifer & Co., and the firms submitted to ar- 
bitration, under the provisions of our Code, the following 
questions: 1st. Whether the cotton sold by A. C. Schaifer 
& Co., was that shipped to them by the old firm: 2d. Wheth- 
er the old firm owed them for reclamations on said cotton, 
and if so, how much; and 3d. How much the new firm 
owed them upon said draft, and agreed that the award should 
cover the whole matter. What was the evidence before the 
arbitrators does not appear, except inferentially, by inspec- 
tion of the reasons given by them for the award. They 
found that the cotton sold by A. C. Schaifer & Co., as per 
sales rendered, was not that shipped to them by the old firm, 
because of the unusual loss of weight, because the original 
sales, dated 3d March, 1866, and rendered 18th July, 1866, 
designated the cotton as marked C, as did also, the certificate 
of Arnold Brothers, weighers, dated 17th July, 1866, and the 
certificate of P. Corcoran, dated the same day; because A. 
C. Schaifer & Co., on the 5th of December, 1866, wrote the 
old firm: “The cotton is marked ‘G’ and is so plain you can 
recognize your identical mark on the bales ;” whereas, the 


original bill-of-lading and invoice, sent by the old firm to A. 
C. Schaifer & Co., showed that the mark was “C O,” and 
on the 14th of March, 1867, M. B. Arnold, weigher, certified 
that the mark was “CO.” They then said because of this 
conflict they rejected this last named certificate, as also, one 
by P. Corcoran, mender and picker, dated 13th March, 1867, 
(what this was does not appear.) They further found that 
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A. C. Schaifer & Co., owed the old firm $609 48, that the 
new firm owed said draft, which should be counted as a set 
off, and that A. C. Schaifer & Co. should pay the old firm 
the difference, in full settlement of the matters in dispute. 

When this award was entered upon the minutes of said 
Court, A. C. Schaifer & Co. objected to its being made the 
judgment of the Court, upon the following grounds: Ist. 
Because the arbitrators allowed an apparent conflict in the 
testimony of some of the witnesses, as to the mark, to make 
them discard their evidence altogether, and upon this ground 
principally, made said award, when the evidence, taken as a 
whole, showed that it was the same cotton: 2d. Because the 
award was the result of a mistake of the evidence and its li- 
gitimate force and bearings: And 3d. Because the award 
was contrary to the law and evidence. 

The attorney for Baker & Caswell demurred to said ob- 
jections, upon the ground that they were not such as were al- 
lowed by the statute. The Court sustained the demurrer, 
and allowed the award made the judgment of the Court. 
Of this the attorneys of A. C. Schaifer & Co., are here com- 
plaining. 


Hook and Carr, for plaintiffs in error, cited the Code, 
Secs. 4183-4-5. King vs. Armstrong, 25th Ga. R., 264. 


29th Ga. R., 495. 


F. H. Minter, W. Hore Hout, for defendants in error, 
cited Billings on Awards, s. p. 60, 61, 63. 


McCay, J. . 


Section 4184 of Irwin’s Code, taken in connection with 
section 4183, provides, that when an award has been made, 
either of the parties may prevent its becoming the judgment 
of the Superior Court, by “pleading” under oath, that it is 
the result of accident, or mistake, or fraud, of some one or 
all of the arbitrators or parties, or is otherwise illegal. Sec- 
tion 3400 of the Code provides, that all “ pleas ” shall plainly 
and distinctly set forth the defence. Section 4185, provid- 
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ing for the trial of such issues as this, contemplates that there 
shall be “specifications” of the accident, fraud, etc. Under 
these sections, it is plain thatgit was the intent of the Legis- 
lature to provide for some more precise issue than a mere 
general charge of “fraud, accident, mistake, or illegality.” 

How can it appear that the award is the result of the mis- 
take, unless the facts are set forth? There may have been a 
mistake which was altogether immaterial, and the same of an 
accident or a fraud. Nothing is better settled than that 
Courts will not undertake to investigate mere general state- 
ments of this character. There must be a statement of facts, 
a setting forth of the circumstances, so that the Court can 
say, that if the facts are true, the mistake did occur, and was 
material. The affidavit must be such as that, if the other 
party should not deny it, the Court can intelligently pro- 
nounce that the award was the result of the fraud, accident 
or mistake charged. 

Men differ so much about such things that there is hardly 
a case in which the losing party would not be ready to make 
such general statements. 

An award is the judgment of men chosen by the parties, 
and their judgment ought not, except for good reasons, to 
fail to be final. The law favors arbitrations, and to allow the 
judgment to be arrested, and the matter re-investigated by a 
jury, on such loose charges, would be to fritter away the 
arbitration law entirely. 

We are inclined to think that a finding strongly and deci- 
dedly against the evidence would be “illegal,” but the facts 
must be set forth, so that the Court may see that the charge 
is true. | 

2. In this case the substance of the facts stated is simply 
that, to a certain portion of the evidence the arbitrators did 
not give as much weight as the losing party thinks they 
ought to have done. The whole is not set forth, and we are 
unable to say that the award was the result of that. 

We think that the statement in the award, that the arbi- 
trators “set aside” certain certificates, does not mean that 
they ruled them out, but that in consequence of their being 
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contradictory to other statements made by the same parties, 
they gave them little weight, and we agree with them. Yet, 
if we did not, we do not think that, for that reason, the effect 
of the award should be held as nothing. It is not a mere 
difference in the judgment the Court may have upon the 
facts, that would constitute “ mistake or illegality.” It must 
be such an error, in judgment, as to shock one of proper 
judgment—be strongly and decidedly against the evidence. 
Judgment affirmed. 





e 


JoHn D. A. Murpny, plaintiff in error, vs. JosepH CREW, 
et al., defendants in error. 


Both plaintiff and defendants in error had issued attachments against 
Joseph A. Crew, and each had served J. Sibly & Sons with summons 
of garnishment. The garnishment in favor of Bruce & Co. was first 
served. Bruce & Co., after Murphy had obtained judgment on his 
attachment, dismissed their attachment in vacation. At the next term 
of the Court, they were permitted, with the consent of the defendant 
in attachment, to reinstate their case: 

Held, that they lost their priority over Murphy by dismissing the attach- 
ment, and that they could not regain it by reinstating their case. 


Attachment. Priority of liens. Decided by Judge Gin- 
son. Richmond Superior Court. June Term, 1868. 


E. M. Bruce & Co. sued out an attachment against Crew, 
and had garnishment served on Josiah Sibley & Sons. After- 
wards, Murphy, also, sued out attachment against Crews, and 
had garnishment served on said garnishees. Murphy obtained 
judgment against Crews, in June, 1867, for $131 88, and 
interest. The garnishees answered that they owed Crews 
$4,033 57; stated that E. M. Bruce & Co. had, also, previous- 
ly served them with garnishment, and prayed the protection 
of the Court. 

On the. 5th of June, 1868, the attachment of E. M. Bruce 
& Co. was, by their attorney, dismissed, there never having 
been a trial upon it. Afterwards, the attorney of E. M. 
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Bruce & Co. moved to reinstate their attachment. Crew’s 
attorney was willing to this, but Murphy’s objected, and 
moved the Court to allow him to enter a judgment against 
the garnishees for the amount of his judgment. 

The Court ordered the attachment of E. M. Bruce & Co. 
reinstated, and refused to allow Murphy to enter said judg- 
ment. Why E. M. Bruce & Co.’s attachment was dismissed, 
what was the amount claimed therein, and upon what ground 
it was reinstated, do not appear. 

Attorney for Murphy assigns for error the reinstating of 
said attachment, and the refusal to allow him to enter judg- 
ment as prayed for. . . 


H. W. Hivurarp for plaintiff in error. 


W. T. Gouin, Jounson & Montreomery, for defendants 
in error. 


Browy, C. J. 


The single question presented by this record is, whether 
KE. M. Bruce & Co., who lost the priority which they had 
obtained over Murphy by the first service of their attach- 
ment, by serving Josiah Sibly & Sons with summons of gar- 
nishment, regained that priority, by obtaining the consent 
of the defendant in attachment, and the leave of the Court, 
to reinstate their case on the docket? We think not. 

While we do not question the right of the Court to grant 
the order to reinstate the case, both plaintiffs and defendants 
consenting, we hold that this could only be done subject to 
the rights which third persons had acquired in the meantime. 
When E. M. Bruce & Co. dismissed their attachment, Mur- 
phy’s right to priority attached immediately, and that right 
could not be divested by reinstating their case at the next 
term of the Court. As to the general doctrine on this sub- 
ject, see Revised Code, 34-45; 5 Ga., 527; 18 Ga., 287. 

Judgment reversed, 3 
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Pinney & Jouwnson plaintiffs in error, vs. Isaac Levy, 
Sheriff, defendant in error. 


While the statute, known as the Stay-law, was considered of force, the 
plaintiffs in fi. fa. notified the sheriff that the judgment was recovered 
against the defendant as a bailee, which was one of the excepted cases 
in the statute, to which it did not apply, and directed him to proceed 
to make the money by levy. He refused to do so, and, in response to 
a rule, claimed that he was not bound to levy under the notice, because 
the fi. fa. did not show on its face that the case was within the excep- 
tion. This was not a legal excuse. He should have made the levy 
under the notice, and left the defendant to his affidavit of illegality, or 
other properremedy, if the facts were not as stated in the notice, and 
having failed to proceed with the fi. fa., he is liable. 


Rule against Sheriff. Stay-law decided by Jno. C. Snead. 
City Court of Augusta. November Term, 1867. 


Pinney & Johnson brought “complaint” against R. J. 
d fo) o 
Bowie & Co., on the following open account: 
P oD 


“R. J. Bowie & Co. 
To Piyney & Jonnson, 23 Fulton Street, New York. 


1861. 
May 16th, 12 tierces Butter,.........e.cccssssccrscecers seseseees $189 25 
19th, 50 boxes Cheese........ 0.00 seve sevcssecnssecesccesescesse 87 95 
26th, 62 boxes Cheese.......csecsresceserecsceeesecesecerenrerens 104 76 
Feb’y 8th, 42 boxes Cheese..-.... d.cingdee sida sedausstessseasinesccasedd 71 88 
April 8th, To cash on hand, proceeds of sale of goods con- 
Signed to them. .....ccccs secosee- sessesecnesseresccsense 251 98 





# 705 82” 


Judgment was confessed for principal and interest from 
the first of January, 1862, in May, 1867, and fi. fa. issued, 
and was put into the sheriff’s hands. 

Levy, the sheriff, had not made the money at November 
Term, 1867, and was ruled by plaintiffs’ attorneys. In an- 

«swer to the rule, he said that said ji. fa. showed upon its face 
that it was issued upon a judgment founded upon a debt or 
contract made before the Ist of June, 1865, and that there- 
fore he was prevented by the “stay-law” from making the 
money. 

On the trial it was admitted by Levy’s attorney that the — 
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following notice was handed to the sheriff, on the day of its 
date, by plaintiffs’ attorney. 


vs. 1867. Principal $705 82. Interest from Jan. 
R. J. Bowie. uary Ist, 1862. 


“ To Isaac Levy, Sheriff City Court of Augusta: 


‘‘Take notice that at the November Term, 1867, of the City Court of 
Augusta, the money due on the above stated ji. fa. will be required at 
your hands, as it was left with you about the 20th September, with posi- 
tive instructions to make the money. Your attention is especially called 
to the fact that the suit was for the value of the goods consigned to, and 
sold by, the defendant, and that the second section of the stay-law of De- 
cember 13th, 1866, excepts persons who hold money as bailees from the 
benefits thereof. October 30th, 1867. 

‘PRANK H. MILLER, Plaintiffs’ Attorney.” 


‘¢ Pinney & lig Fi. fa. City Court of Augusta. May Term, 


It was also admitted by him that suit had been brought 
in the statutory form, on an account for the proceeds of goods 
sold by defendant for plaintiffs. (Whether the original writ 
was read in evidence, does not appear.) 

Plaintiffs’ attorney thereupon moved to make said rule 
absolute, because the “stay-law” was unconstitutional and 
void, and because even that Act did not cover this case. The 
Judge said that it was unnecessary to argue the first point, 
because, it being then pending in the Supreme Court, until 
that Court passed upon it, he would hold it as a valid law. 
After argument on the second point, he decided that the sheriff 
was not bound to enforce process founded on a debt created 
prior to Ki une, 1865, unless he had proper notice (and that, 
too, shown by the pleadings in the casé) that the case was 
excepted from the provisions of the “stay-law,” and he dis- 
charged the rule. ; 

Plaintiffs’ attorney then moved to amend the judgment 
and execution nunc pro tune, so that they would conform to 
the decision of the Court. The Court refused to allow thig 
done, saying he would have to hear evidence as to that fact, 
and could not do so under such a motion. 

Plaintiffs’ attorney then moved to take an order requiring 
the sheriff to enforce the fi. fa., as one not affected by the 
“stay-law,” but the Court would not pass the order. 
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And now, plaintiffs’ attorney says that the Court erred in 
holding said act constitutional, in discharging said rule, in 
refusing said amendment, and in refusing said order. 


F. H. Miter, (by W. Hope Hv1t,) for plaintiff in error, 
cited Aycock vs. Martin, 37 Ga., R., 124. 


Hook & Carr, for defendant in error, cited the “ stay- 
law” Acts of 1866, p. 157, and Armstrong vs. Jones, 34 Ga. 
R., 309. 


Brown, C. J. 


It was admitted by the counsel on both sides, on the hear- 
ing of this case in the Court below, that the attorney for the 
plaintiffs in fi. fa., had served a notice on the sheriff, that the 
money would be required at that term of the Court; and 
that in said notice, the attention of the sheriff was specially 
directed to the fact that the suit was for the value of the 
goods consigned to, and sold by, the defendant, for the plain- 
tiffs, and that the second section of the Act, known as the 
“stay-law,” excepts persons who hold money as bailees from 
the benefits thereof. And it was also admitted that the 
“suit had been brought in the statutory form cn an account, 
for the proceeds of goods sold by defendant for plaintiffs.” 

Upon this statement ‘of facts, the Court below refused to 
hold the sheriff liable, and discharged the rule. We think 
this ruling was erroneous. As it was admitted that the suit 
was brought for the proceeds of goods sold by defendant for 
plaintiffs, in other words, that the defendant was a bailee, 
and as the sheriff was specially notified that such was the 
fact, it is very clear that the defendant was excepted from 
the benefits of the stay-law. If the sheriff refused, under 
these circumstances, to make the money by levy and sale, 
we hold that he cannot protect himself by pleading that the 
ji. fa., upon its face, did not show that defendant was a bailee. 
He should have proceeded with the fi. fa., and left the de- 
fendant to his affidavit of illegality, or other proper remedy, 


—— 
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if he wished to contest the fact as to the character in which 
he was sued. Having failed to discharge this duty, the 
sheriff is liable. 

Judgment reversed. 





SAVANNAH & OGEECHEE CANAL ComPany, plaintiff in 
error, vs. JOHN Ryan & JouN FEELY, defendants in 
error. 


As a generalrule, this Court will not control the discretion of the Court 
below, in dissolving an injunction, unless there appears to have been 
an abuse of that discretion, in the violation of the principles of law or 
equity applicable to the facts in the case. 


Motion to dissolve injunction. Decided by Judge FiEm- 
minG. Chatham county. Chambers. April, 1868. 


The “ Savannah and Ogeechee Canal Company,” a body 
corporate by the laws of Georgia, filed its bill for injunction 
and relief against John Ryan and John Feely, as follows: 
Said Company was incorporated by an Act of the General 
Assembly of the State of Georgia, assented to 23d December, 
1833, and amended by an Act approved on the 18th day of 
December, 1847. By said first mentioned Act, said Com-— 
pany, under the name of “The Savannah, Ogeechee, and 
Altamaha Canal Company,” was authorized to own and con- 
struct a canal from the Savannah to the Ogeechee river, and 
from the Ogeechee to the Altamaha river, according to the 
terms and conditions of said Act. By the tenth section of 
said Act, said Company was empowered to hold any and 
all lands and real estate necessary for constructing, maintain- 
ing, and repairing said canals and the works connected there- 
with ; by the sixteenth section of said Act, said Company “is 
obliged to keep said canals and locks in good and sufficient 
order, condition, and repair, and at all times, free and open, 
remarkable casualties and accidents excepted”; and by the 
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seventeenth section, it is enacted that “it shall be unlawful 
for any person or persons to throw dirt, rubbish, trees, or 
logs into the said canals, or to injure the locks, basins, feed- 
ers, or banks, or any part of the work or works appertain- 
ing to said canals, or either of them, or in any manner to 
hinder or obstruct the navigation of said canals, or either of 
them; and any person or persons so offending shall be liable 
to an indictment as for a misdemeanor, and on conviction 
thereof shall be fined or imprisoned, or both, at the discretion of 
the Judge of the Court before whom is the conviction thereof; 
and the said offender or offenders shall also forfeit and pay to 
the said corporation four times the amount of the damages by 
them sustained, with costs, to be recovered by action of debt 
before a Justice of the Peace, or any court of competent 
jurisdiction. 

In compliance with the terms of said Acts of Incorpora- 
tion, the Company is the lawful owner of a canal which con- 
nects the Savannah and Ogeechee rivers, and of — feet of 
the land adjacent to either bank of said canal. 

John Ryan and John Feely, and the persons employed by 
them, have, from time to time, cut and interfered with the 
banks of said canal in the said county, and the lands imme- 
diately adjacent to said canal, whereby dirt and rubbish have 
been thrown into said canal, and injury done to the locks, 
basins, feeders, banks, and works appertaining thereto, and 
the navigation ‘of said canal has been hindered and obstructe ; 
complainant, from time to time, repaired said cuts and dam- 
ages, and has requested the said John Ryan and the said John 
Feely, and all other persons to desist from the aforesaid ille- 
gal conduct, acts, and doings; but they refused to comply 
with this reasonable request, and threaten that they will con- 
tinue to cut the banks of said canal, and otherwise to inter- 
fere with said canal, its works, and the lands adjacent thereto, 
property of complainant. The damages produced by a con- 
tinued cutting of the banks of said canal, and by otherwise 
interfering with the works appertaining to it, and the hinder- 
ing and obstructing the navigation thereof as aforesaid, would 
be irreparable ; a resort to the ordinary course of the common 

Vou, xxxvui—10. 
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law courts would be productive of a circuity and multiplicity 
of suits. Wherefore, it is prayed that said John Ryan and 
John Feely, and all persons acting or claiming under them, 
or either of them, may full and perfect answers make to the 
several matters and things aforesaid, and be restrained and 
perpetually enjoined from the cutting, injuring, or in any- 
wise interfering with said canal, its banks and other works, 
ete. 


The injunction was granted. 


The defendants answered the bill substantially as follows ; 
The incorporation and the ownership of the canal were ad- 
mitted, but they said that the Company had no-title to the 
lands joining the canal, but only such right of way to the 
extent of —— feet as is proper and necessary to carry into effect 
the objects of incorporation, and that the title for all other 
purposes remained in the person or persons who made such 
conveyance of the right of way to said company ; that these 
defendants owned lands (and one of them was lessee of the 
lands) adjoining said canal, the natural drainage of which is 
through said canal, and must have been along the line of said 
canal, even if it had not been made; the cultivated parts of 
these lands have been drained into, and through, said canal, 
and cannot be successfully drained otherwise ; and, at all 
points where said lands were cultivated, said drains have 
been actually kept open and used for more than twenty years; 
they have only exercised their rights as proprietors and les- 
sees in clearing out and keeping open said drains and ditches 
into said canal. They denied that they had in any other 
manner cut and interfered with the banks of said canal, or 
the lands immediately adjacent the property of said canal, or 
had thrown any dirt or rubbish into the same, whereby any 
injury has been done to the locks, basins, feeders, banks, and 
works appertaining to said canal, or had hindered or ob- 
structed the navigation of the same, or had threatened to do 
or commit any of said acts, as set forth in complainant's bill. 
They claimed their rights, as proprietors and lessees, to keep 
open and fit for use, the ditches and drains heretofore leading 
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into said canal, and absolutely necessary to make their lands 
of any value whatever, for agricultural purposes. 

Further, they said that since they had been restrained by 
the injunction from keeping open said drains and ditches 
into said canal, and the said complainant has been thus per- 
mitted absolutely to obstruct and stop the drainage of said 
lands, the latter had been under water, and these defendants 
had been entirely prevented from making any preparation 
for the crop which they intended to cultivate on the same, 
and they had suffered great loss and damage thereby. And 
they denied that the injury was irreparable, and could not be 
tedressed by resort to the courts of law, or that such resort 
would be productive of circuity and multiplicity of suits. 
Upon the coming in of this answer, they moved to dissolve 
the injunction, and on the argument, read in support of their 
answer, affidavits, the substance of which was as follows : 

James S. Brantvy said, that he had been well acquainted 
with the condition of the Savannah and Ogeechee canal for 
more than twenty years past, and had resided nearly the whole 
of that time close to the banks of said canal, and been ac- 
customed to come down the canal in boats; had also been fa- 
miliar for many years past with the tracts of land now owned 
and cultivated by John Ryan and John Feely, and the tract 
adjoining the former, now leased by him from Mr. Hodgson; 
knew from his own observation and experience that it had 
been the custom and usage during all this time, for the lands 
adjacent to the canal to be drained into the same ; and he had 
seen the ditches leading into the canal for this purpose, at 
various points, ever since familiarity with the canal com- 
menced, and that he remembered with certainty, that such 
habit of drainage had prevailed as to the three tracts of land 
before referred to, at least as far back as the year 1856, and 
on one of them there was and is a conspicuous deep ditch 
into the canal, which had been constantly kept open as a drain, 
and cleard out from time to time for that purpose, and he 
had never known or heard of any other mode of drainage 
resorted to for the lands aforesaid. 

WixuraM B. Hopeson said, that he had been acquainted 
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with the condition of the Savannah and Ogechee canal for 
twenty-five years, and had been a proprietor of lands upon 
both sides of said canal, and adjacent thereto, during: that 
time, and actually leased a tract of land to the defendant, 
John Ryan, which approached to within a few feet of the 
eanal, and that both he and said John Ryan owned other 
tracts of land adjoining said tract above named, which lie 
upon both sides of said canal; that during the whole of this 
time, as he knew from his own personal observation, these 
lands, as well as other lands adjacent to said canal, have been 
drained into said canal; nay, that he had that day examined 
ditches which had been used for the drainage of other lands 
further removed from the canal than the tracts already referred 
to, and which ditches he knew to have been used for drainage 
during said twenty-five years, and verily believed them to 
have been opened and used for said purposes during a period 
of thirty years, and that, through these ditches, said last men- 
tioned lands have been also drained into said canal ; further, 
that the natural drainage of all the lands in that vicin- 
age was originally in the general direction of the canal, and 
that unless said drainage had been through said canal, the 
construction of said canal would have stopped up and de- 
stroyed, or have greatly impaired the means of drainage for 
all of said lands. He knew that the land now occupied 
by the defendant, John Ryan, adjacent to said canal, had 
been under cultivation for twenty years, and longer, and the 
Jand occupied by the defendant, John Feely, for several 
years past, and that it would not be possible to cultivate or 
to keep in cultivation said lands if said means of drainage 
into said canal should be denied, and that irreparable damage 
would thereby be occasioned to their owners. 

JoHN Hoae, City Surveyor of Savannah, furnished a 
sketch of the land, and affirmed, in explanation of it, that 
the swamp land had a distinct fall from the Louisville road, 
southwardly, across the Savannah and Ogechee Canal, and 
down to the low lands of the Springfield plantation. The 
construction of the canal intercepted the natural flow of 
water along this swamp, leaving no alternative but to drain 
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into the canal itself. The fands on the south side of the 
canal, belonging to Mr. Feely, while they showed no well- 
defined swamp, had an inclination towards the canal. This 
is shown by the ponding of water along the south bank, 
leaving those portions a little removed comparatively dry. 
From observation, extending over a period of thirteen years, 
he knew that the drainage of land along the canal had: been 
by ditches or covered drains leading into it, and he had for 
years seen such ditches and drains on portions of the land 
above described. 

And the said complainant read affidavits of the following 
substance: 

JOHN ScuppER and EpHratim ScuppEr deposed that they 
had known the Savannah and Ogeechee Canal, as now located 
between the rivers Savannah and Ogeechee, for over thirty 
years past; that they were, from 1847 to 1858, owners and 
part owners of said canal; that said canal had always flowed 
through the same Jands through which it now flows for over 
the last thirty years, and rights of ownership over the lands 
for feet on each side of it, and over the banks of the 
canal, had been exercised by the parties owning said canal 
for over thirty years; that, in all the time during which they 
had known said canal, no proprietor of adjoining lands had 
exercised or maintained any right to drain his lands by 
ditches, or otherwise, into said canal. : 

Said Hoaa deposed, that at the request of F. Blair, 
Esq., President of the Savannah and Ogeechee Canal Com- 
pany, he had made a survey of the lands of John Ryan, on 
the Louisville road, in order to determine if there is any 
method of draining said lands other than into the Savannah 
and Ogechee Canal, and found it practicable to ditch north- 
wardly, across the Louisville road, and into that portion 
of Central Railroad right-of-way lying on the south side of 
the track, excavated for the purpose of forming road-bed, 
thence along said right-of-way, eastwardly, to the point where 
the Augusta and Louisville roads meet, thence in a south- 
wardly direction, crossing the Louisville road into Lot No. 7, 
Springfield plantation, owned by A. Holliday, Esq., into 
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a branch of the Springfield swamp. There is another and 
more direct route across Lots Nos. 1, 2, 3 and 4, into and 
through «a brick culvert running eastwardly into the, low 
lands of Springfield plantation. The lands of Mr. John 
Feely may be drained eastwardly, across the lots owned by 
Mr: Miller, (being a part of the Springfield plantation,) into 
a branch of the Springfield swamp. Mr. Miller’s lands are 
already ditched. It would be necessary to deepen these 
ditches, in order to obtain the necessary fall. This drainage 
may be effected without crossing the canal. 

Francis Buarr, President and Treasurer of the Savannah 
and Ogeechee Canal Company, WILLIAM RemMsHArt and Ep- 
WARD LOVELL deposed that since the year 1858, no proprietor 
or lessee of lands adjoining the said canal had ever asserted 
or maintained any right to drain his lands, by ditches or 
otherwise, into said canal; that in one instance, permission 
had been given temporarily, in which case the party availing 
himself of the permission always acknowledged the right of 
the company to stop him; that one of the ditches opened by 
John Ryan, which appears to be an old ditch, was originally 
opened by Daniel H. Stewart, who was a stockholder in said 
company, and applied to said company for permission to open 
said ditch, and acknowledged their right to close it whenever 
they pleased ; that the said ditch was closed by the company 
after said Stewart had used it about a year, and had ever 
since been closed; that the lands through which the ditches 
opened by said Ryan and Feely are cut, are lands originally 
conveyed to the said Savannah and Ogeechee Canal Company 
by Alexander Telfair, Ebenezer Jencks, and Joseph Stiles, and 
that said Company holds them in fee simple, and had so held 
them for over thirty years consecutively, and adversely to 
any one else, as will appear by the titles to said lands attached ; 
said titles were bonds agreeing to make title in fee simple, 
when called for. They were dated in June, 1826. 

In addition to the above, E. Lovell swore that Daniel H. 
Stewart paid to the Savannah and Ogeechee Company one 
dollar a year for the privilege of keeping open the ditch 
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above referred, to, deponent being at the time President of the 
company. | 

Besides this, they read from their charter, as follows: 

Src. 16. And be it further enacted, That the said corpo- 
ration shall be obliged to keep the said canals and locks in 
good and sufficient order, condition and repair, and at all 
times free and open, remarkable casualties and accidents ex- 
cepted, to the navigation of boats, rafts, and other water 
crafts, and for the transportation of goods, merchandise and 
produce. Provided, the boats, rafts, and other water crafts, 
are not so constructed as to injure said canals, or to obstruct 
the free navigation thereof. 

Sec. 17. And be it further enacted, That it shall be un- 
lawful for any person or persons to throw dirt, rubbish, trees 
or logs into the said canals, or to injure the locks, basins, 
feeders or banks, or any part of the work or works apper- 
taining to the said canals, or either of them, or in any manner 
to hinder or obstruct the navigation of the said canals, or 
either of them; and any person or persons so offending shall 
be liable to an indictment as for a misdemeanor, and, on con- 
viction thereof, shall be fined or imprisoned, or both, at the 
discretion of the Judge of the Court before whom the con- 
viction thereof is had; and the said offender or offenders shall 
forfeit and pay to the said corporation four times the amount 
of the damages by them sustained, together with costs, to be 
recovered by action of debt, before a Justice of the Peace or 
any Court of competent jurisdiction. 

After hearing argument, the Judge ordered the injunction 
to be dissolved, and this is assigned as error. 


HarrripGe & CuisHoum, for plaintiff in error, said, in- 
junction will be continued until the hearing, when the facts 
are doubtful. 6 Florida, 368, 533; 27 Ga., 216. 

The granting or dissolving of an injunction is a matter in 
the discretion of the Chancellor; but that discretion must be 
asound one. 6 Fla. R., 236, 142, Roberts vs. Anderson; 
Irwin’s Code, sec. 3153, 2 John’s C. R. 

The public, represented by plaintiff, and having an interest in 
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the corporate property, may be injured through the stoppage 
or incumbrance of trade and commerce passing through the 
canal; and, in such a case, this Court should allow the tem- 
porary injunction to continue for a hearing. 


Jackson, LAwtTon & BasincEr, for defendants in error, 
replied : This Court will rarely ever interfere with the dis- 
cretion so exercised, and never, except where it has been 
abused. Johnson vs. Allen, 35 Ga., 253; Edwards vs. Bank- 
smith, 35 Ga., 214, 217; Swift vs. Swift, 13 Ga., 145; Buch- 
annan vs. Ford, 29 Ga., 490 ; Somerville vs. Reid, 35 Ga., 52. 

His discretion should not be interfered with, if exercised, 
in deciding as to the comparative credibility of witnesses, 
and the weight of evidence, where the subject matter and 
the witnesses are local, and therefore better known to a cir- 
cuit Judge than to a reviewing court. 

It was not competent for the Legislature to grant this 
charter, if it had authorized complainants so to divert the 
natural flow of water as to damage owners of adjacent lands, 
without making adequate compensation therefor. Code, sec, 
4890-1, sec. 4906. “ Any interruption to the common and 
necessary use of land is equivalent to the taking of it.” 
Angell on Water-courses, sec. 465 ; 14 Connecticut, 146. If 
they are permitted to divert the water atall, they must make 
such other outlets as will fully compensate and prevent dam- 
age. 21 Pickering, 348, 349. The lapse of time should 
prevent injunction. Wells vs. Sweaton, 1 Cox’s Chan. Cases, 
101-2-3, Dent vs. Summerlin, 12 Ga., 8, not applicable to 


"the facts of this case. They must resort to those remedies 


pointed out in their charter. See Charter, sec. 17. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is in dissolving the injunction on the coming in of 
the answer of defendants, and the accompanying affidavits 
filed therewith. The bill was filed to restrain the defendants 
from obstructing the complainant’s canal by cutting and in- 
terfering with the banks thereof, whereby dirt and rubbish, 
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were thrown into the same, to the injury of the works apper- 
taining to said canal, and the navigation thereof. The de- 
fendants deny, by their answer, that they have in any other 
manner cut or interfered with the banks of said canal, ex- 
cept the keeping open certain ditches and drains running 
into said canal ; that they have only exercised their rights as 
the proprietors and lessees of the adjoining lands in clearing 
out, and keeping open said ditches and drains, and claim 
that said ditches and drains running into said canal, have ac- 
tually been kept open and used for more than twenty years. 
The real injury complained of in the complainant’s. bill is, 
the keeping open these drains and ditches, which run through 
the defendant’s land into the canal. Upon acareful examin- 
ation of the allegations in the complainant’s bill, the defend- 
ants’ answer thereto, as well as the respective affidavits filed 
by the parties which appear in the record, we are of the opin- 
ion there was no error in the Court below in dissolving the 
injunction. Asa general rule, this Court will not control 
the discretion of the Court below in dissolving an injunctfon, 
unless there appears to have been an abuse of that discretion 
in the violation of the principles of law or equity applicable 
to the facts in the case, which the record, now before us, does 
not exhibit. Let the judgment of the Court below be af- 
firmed. 
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ALEXANDER Dunn e¢ al., plaintiffs in error, vs. HARRIE? 
Bryan, defendant in error. 


John Waters died testate, leaving three daughters. By the eleventh item 
of his will he directed that the residue of his estate, after the payment 
of debts, and for certain improvements, be invested in bank stock, and 
that his executors hold it in trust for the equal use and benefit of his 
daughters aforesaid, during their respective lives, and after their death, 
then in trust for the use of the children of his said daughters, and if 
either of his said daughters died without issue, her share to go to her 
sisters, and if either died leaving issue, her share to go to her issue, 
One of the daughters died without issue. Another died leaving one 
child, the wife of plaintiff in error; the third is stillin life. 

Held: that the three daughters were tenants-in-common under this item 
of the will, and that the two survivors took the share of the sister who 
died without issue, equally, in fee simple, and upon the death of the 
second sister, her daughter took her share in like manner, and became 
a tenant-in-common with the surviving daughter of the testator. 


Equity. Tenants-in-common. Decided by Judge FLEx- 
MING. Chatham county. Chambers. March, 1868. 


This case is as follows: . 

Harriet Bryan averred that in 1835, John Waters, her 
father, departed this life, leaving a will, with a codicil at- 
tached, and that George W. Anderson, William W. Gordon 
and William H. Cuyler were appointed therein as his execu- 
tors. By the fourth item of said will, the said testator de- 
vised the two (2) lots of land, numbers five and six, Eyles 
Tything, Heathcote Ward, and also lot number ten, First 
Tything, Reynolds’ Ward, all in the city of Savannah, said 
county of Chatham, and all improvements on said lots, in 
trust, for the use of his daughter, Eliza Waters, during her 
life, and after her death, to and for the use of her children, 
if any she should have, and in default of children of the said 
Eliza, living at her death, then in trust to and for the use of 
his dauthers Jane A. Bruen and complainant, for their respect- 
ive lives, and after their death, then in trust to and for the 
use of the children of the said Jane A. Bruen and of com- 
plainant, share and share alike, forever. 

By the fifth item of said will, testator devised as follows: 

















ET 


m 
nt 
id 
is 
h, 
if 


Tr 


= a aS ee 














ATLANTA, DECEMBER TERM, 1868. 155 





Dunn et al., vs. Bryan. 








“Jt is my will that my executors have and hold my lot num- 
ber ten, (10) Eyles Tything, Heathcote Ward, forever, in trust 
to and for the use of my daughters Jane A. Bruen and Har- 
riet Bryan, for and during their lives, and after their respec- 
tive deaths, then in trust to and for the use of the ehild or 
children of my said daughters, Jane A. Bruen and Harriet 
Bryan, their heirs and assigns, forever, share and share alike.” 

The tenth item of said will is as follows: “It is my will 
that my executors hold and have my railroad stock in trust, 
toand for the use of my daughter Eliza Waters, for and 
during her life, and after her death, then in trust to and for 
the use of her children, if any she have, and if none, then 
in trust to and for the use of my daughters, Jane A. Bruen 
and Harriet Bryan, for and during their lives, and after their 
deaths, then in trust to and for the use of their issue, share — 
and share alike.” 

The eleventh item of said will is as follows: “Tt is my 
will that my executors invest all the rest and residue of the 
proceeds of my estate, and all moneys of my estate, which 
shall remain after the payment of my debts and the costs 
and charges of the improvements before directed to be made 
on my lots numbers six and ten, Eyles Tything, Heathcote 
Ward, in bank stock, and that they have and hold the said 
stock in trust, for the equal use and benefit of my daughters 
aforesaid, during their respective lives, and after their death, 
then in trust for the use of the children of my said daugh- 
ters, and if either of my daughters die without issue, her 
share to go to her sisters, and if either die leaving issue, her 
share to go to her issue.” 

Soon after the death of said testator, to-wit: on the fourth 
day of January, in the year eighteen hundred and thirty —, 
said Cuyler and Anderson were duly qualified as executors 
of said will, the said Gordon declining to accept the said trust, 
but the whole and sole execution of said will has been con- 
ducted and performed by the said Anderson, from said date 
of qualification and receiving letters testamentary, to the 
present time. Anderson, as such executor, very soon after 
his qualification, had erected on said lot number ten, Eyles 
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Tything, Heathcote Ward, a two story brick building, in 
accordance with the directions of testator, contained in the 
fifth item of his said will, and also a three story brick build- 
ing on lot number seven, Eyles Tything, Heathcote Ward, 
(hich said lot number seven is the lot nei by mistake, 
said testator designated, in the fourth item of said will, as 
lot number five,) in accordance with the directions of said 
testator, as given in the fourth item of said will. 

Testator, at the time of his death, owned a large number of 
shares of the capital stock of the Central Railroad and Bank- 
ing Company of Georgia, the number being unknown to 
complainant, and in pursnance of the instructions given by 
said testator, in the ninth and eleventh items of said will, 
the said executor, Anderson, disposed of the property in said 


last mentioned items named, and invested a portion of the 


proceeds of such sale in bank or railroad ‘stocks, for and 
upon the uses named in the said eleventh item of said will, 
but in what stocks and in what amounts such investment was 
made, she is not informed. 

Said Eliza Waters, one of the legatees under said will, 
never married, and died in the sai of in the year 
eighteen hundred and sixty-five, without ever having borne 
a child, and the said Jane A. Bruen, anuther legatee under 
said will, died in the month of July, in the year eighteen 
hundred and sixty-seven, leaving but one child surviving 
her, and that said child is‘a daughter, and is now, and 
was at the death of the said Jane A. Bruen, (who, after 
the death of said testator, and before her death for many 
years, had married one Brown,) the wife of Alexan- 
der Dunn, who is now a citizen of the State of New Jersey, 
and resident of the city of Trenton, so that there remains 
living only complainant, of the three said legatees, who take 
an estate-for-life under and by virtue of said will, in all the 
estate devised and bequeathed by said testator, in the said 
fourth, fifth, ninth, tenth and eleventh items of said will. 

Since the death of the said Jane A. Brown, complainant, 
considering and believing herself to be the only legatee under 
said will, who is, and since the death of the said Jane A, 
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has been, entitled to receive and enjoy the rents, issues, divi- 
dends and incomes from the real estate, and stocks, or other 
personal property named in the fourth, fifth, ninth, tenth, 
and eleventh items of said will, or which has or have been 
purchased by said executor with funds arising from the sale 
of any of the property named in the said ninth and eleventh 
items of said will, has called on the said executor, George 
W. Anderson, and requested him to pay over to her any and 
all monies which he had in possession, arising from the rents, 
dividends, and income from said real and personal estate, and 
he, the said executor, would continue for the future, and 
during the remainder of her natural life, in compliance with 
her understanding of the true intent and meaning of the said 
testator’s said will, to pay over said rents, dividends and 
income to her, as belonging to her in her own right. But 
the said executor, combining and confederating with the said 
Alexander Dunn, absolutely refuses to comply with said 
reasonable request, the said executor pretending, and the said 
Alexander Dunn claiming, that the said Dunn, by virtue of 
his marital rights, acquired by his said marriage with the 
said only surviving daughter of the said Jane A. Brown, 
deceased, is now, and ever since the death of the said Jane 
A., has been justly entitled to take, receive, and enjoy, in his 
(the said Alexander’s) own right, all the one-half portion of 
the said rents and income which the said Jane A., as a co- 
life-tenant with complainant, was entitled to, and would — 
receive, in her own right, were she, the said Jane A., now 
living; and the said executor pretends that complainant is 
entitled to no more of said rents, income and profits, than 
she would be entitled to receive were she, the said Jane A., 
still in life; whereas, she charges the contrary thereof to be 
true, and that she is justly entitled to receive from said execu- 
tor the whole amount of said rents and income, for and 
during the remainder of her natural life. 

To this a copy of the will was attached as an exhibit. The 
parts of it not already shewn are as follows : 

In the name of God, amen. I John Waters, of the city of 
Savannah, being of sound and disposing mind and memory, 
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but weak in body, do make this my last will and testament, 
First. I wish that all my just debts aud funeral expenses be 
paid. Second. I give and bequeath my negroes, Maria, San- 
dy, William, Adam and Nelly to the Female Orphan Asy- 
lum of the city of Savannah, on condition that said 
corporation exact no service from them, and only the sum of 
five dollars from each per annum. Third. All the rest and 
residue of my property, real and personal, in possession or in 
action, and all monies, stocks and debts, I give, devise and 
bequeath to my executors, hereinafter named, forever in trust, 
toand for the uses hereinafter appointed. Siath. It is my will 
that my executors have and hold my lot on Broughton street, 
number four, (No. 4,) Liberty Ward, and the improvements 
thereon, in trust to and for the use of my daughter, Harriet 
Bryan, for and during her life, and after her death, then in 
trust for her children, their heirs and assigns, share and share 
alike. Seventh. It is my will that my executors have and 
hold my lot number nine, (No. 9,) Second Tything, Anson 
Ward, adjoining Dr. Reid’s, in trust to and for the use of my 
daughter, Jane A. Bruen, for and during her life, and after 
her death, then in’trust for the issue, if any she have, at her 
death ; and if none, then, after her death, in trust to and for 
the use of the children of my other two daughters, their 
heirs and assigns forever, share and share alike. Lighth. I 
give and bequeath to each of my said daughters, two negroes, 
to be selected by them from my gang, to be held by my 
executors in trust for them, respectively, during their lives, 
and after their respective deaths, to their respective children, 
if any they have, and if none, then to my grand-children, 
share and share alike. Ninth. It is my will that my execu- 
tors sell and dispose of, at public or private sale, my lot num- 
ber nineteen, (No. 19,) Columbia Ward, also my plantations 
and all other of my real estate, not before disposed of by 
this will, and all the remainder of my slaves, and that unless 
the negroes be sold with the plantation, that they be sold in 
families—all this I leave to the discretion of my executors. 
Twelfth. I nominate, constitute and appoint my friends, Wil- 
liam H. Cuyler, Geo, W. Anderson, William W. Gordon, or 
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such of them as shall qualify on this, my will, the executors 
of my last will and testament. Thirteenth. It is my will that 
the instalments on my railroad stock, which shall hereafter 
be called in, be paid by my executors out of the residue of 
my estate. Fourteenth. It is my will that my lots in town, 
given above to my daughters, be never sold by any order of 
Court, consent of parties, or in any other manner, but always 
be held for the trusts before named, and in the event of death 
or disability of all my executors, without representation, the 
Superior Court of Chatham county appoint a trustee to carry 
into effect this will. 
JOHN WATERS. [1.8.] 

It was attested properly. The codicil, made the day after 
the will, (15th September, 1835,) only corrected a mistake or 
two in the description of the lots. 


Anderson, by his answer, admittted all of said alleged facts, 
and discovered as to the stocks, that testator, at his death, had 
seventy shares of stock in the Central Railraod and Bank- 
ing Company, upon which, two stock dividends had been de- 
clared, to-wit: On the 15th of January, 1855, seven shares, 
and on the Ist of March, 1860, nine shares, making the ag- 
gregate eighty-six shares; that, according to the eleventh 
item of the will, he had purchased one hundred and twelve 
shares Planters Bank stock, thirty-two shares State Bank 
stock, twenty-five shares Marine Bank stock, and one hun- 
dred and fifty shares Central Railroad and Banking Compa- 
ny stock, which had been increased by a stock dividend of 
eighteen shares of said stock, making an aggregate of one 
hundred and sixty-eight shares. 

He admitted his refusal to pay as charged, but, denying all 
combination, ete., said that Dunn and his wife claimed the 
other half of said rents, etc., and he would not pay out the 
same without direction from the Court. 

Dunn also answered the bill, not denying the statement of 
facts, but contending that the claim set up by him and his 
wife was right under the law. 

Upon these pleadings, (there being no fact in dispute,) 
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the parties consented to try the same before the Judge in 
Chambers. 

After argument had, he decided that complainant took 
life-estate in the entire property, mentioned in said 4th, 5th, 
10th and 11th items of said will. And this is assigned as 
error. 


HARTRIDGE AND CuisoLm, T. E. Loyp, for plaintiffs in 
error, contended that the 11th item made a tenancy-in-com- 
mon and not of survivorship, between the sisters, citing Eq. 
Cas., ab. 292. Precedents in Chan., 491. 1st P. Williams, 
96. Cro. Eliz., 698. 2d Vern., 430. 2d Cowp., 657, and 
2d Ves. Sr., 256. 


T. M. Norwoop, for defendant in error, contended that 
the children took per capita under the 4th item, citing 2d 
Jarman on W., 81, sec. 5. Randolph vs. Bond, 12th Ga. R., 
367. Lincoln vs. Pelham, 10th Ves., 166; that the whole 
life estate is not terminated till complainant’s death, citing 
Jarman, 57. Walker vs. Shore, 15th Ves., 121. Baldwin 
vs. Carver, Ist Cow., 309. Shannan vs. Jackson, 30th Ga. 
R., 228. Cumberbeck vs. Perryne, 3d Vern, 484. In fur- 
ther support of complainant’s claim, he cited Riordon vs, 
Holliday, 8th Ga. R., 79. And Pearce vs. Edmead, 3 
Younge and Call, 246. Jarman, 120. 


Browy, C. J. 


Upon the argument of this case, counsel for plaintiff in 
error, as we understood them, abandoned the assignments of 
error, except as to the eleventh item of the will of John 
Waters. And, indeed, we think the case of Riordon, guard- 
ian, vs. Holliday and wife, 8 Ga., 79, controls the case ; except 
as to said eleventh item of the will. We cannot, however, 
agree with the learned and able Judge, who decided this case 
in the Court below, that the case just cited, is an authority 
in point, when we come to construe said eleventh item of this 
will. In that case, the will gave only a life-estute to the 
three sisters, and in no event could either of them take more 
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than a life-estate in any portion of the property.. The lan- 
guage of this will is very different. It is, and that “they 
(my executors,) have and hold the said stock, in trust, for 
the equal use and benefit of my daughters aforesaid, during 
their respective lives; and after their death, then in trust for 
the use of the children of my said daughters, and if either 
of my daughters die without issue, her share to go to her sis- 
ters, and if either die leaving issue, her share to go to her 
issue.” Now, we are satisfied that the words “ for the equal 
use and benefit of my said daughters,” taken in connection 
with the subsequent words, “if either die without issue, her 
share to go to her sisters,” made the estate a tenancy-in-com- 
mon, and upon the death of Eliza Waters, without issue, 
that her share went to her two surviving sisters, as tenants- 
in-ggmmon in fee simple; and that upon the death of Mrs. 
Brown, leaving her daughter, who is the wife of the plaintiff 
in error, her only surviving issue, her share, which was then 
one-half of the estate, went to her said daughter, who became 
a tenant-in-common with her aunt, Mrs. Bryan; whose share, 
at her death, goes to her issue. 

We think this view of the case is sustained by authority. 
In the case of Warner vs. Hone, Pr. in Chan., 491, Thomas 
Gladwin being possessed of several lease-hold houses, for sev- 
eral terms for years, made his will, and devised his property 
to his wife for life, and after her death, he gave and devised 
the same to Alice Bunion and her three sons, equally amongst 
them. And it was decreed that they took, as tenants-in- 
common, though there was no mention of any division to be 
made, or equally to be divided between them. And accord- 
ingly, the plaintiff, who was administrator of Alice Bunion, 
and had brought this bill for an account of the profits, had 
an account of the profits, for the time past, and that he 
should be let into a fourth part of the rents and profits for 
the time to come. 

In Lewen vs, Cox, Cro. Eliz., 695, it is held that a devise 
to his “ two sons equally, and their heirs,” creates a tenancy- 
in-common. Popham, C. J., says, “ If one devise his goods 
equally to two, there is not any joint-tenancy: for equally, 

VoL. xxxvii—11, , 
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shows his intention to give to either of them an equal pro- 
portion ; so of a devise of a term to two equally, they are 
tenants-in-common.” Again, he says of land: “But if g 
devise were to two and their heirs equally, or part and part 
alike, there is a tenancy-in-common ; for every one of their 
heirs shall have it.” And this opinion was afterwards af. 
firmed on a writ of error in the exchequer. 

Deme vs. Gaskin, 2 Cowp., 657, was decided by Lord 
Mansfield. In that case, testator devised his property to M, 
R., G. R., and T. R., equally, and it was held the devisees 
were tenants-in-common. His Lordship says: “ As to the 
next question, whether this is a tenancy-in-common or a joint- 
tenancy, there is no room for argument. Equally, as well as 
equally to be divided, implies a division ; whereas, if they 
were to take as joint-tenants, there would be no division.” 

In Fisher vs. Wigg, 1 P. Wm’s., 16, Mr. Justice Gould 
says: “The words equally divided, or, equally to be divided, 
make a tenancy-in-common in a will, beyond all dispute.” 

In the case of Lord Bindon vs. the Earl of Suffolk, 1 P. 
Wwm’s., 96, this question was as to the proper construction of 
the will of the late Earl, who gave £20,000 (due him from the 
crown, ) to his five grand-children, share and share alike, equal- 
ly to be divided between them, and if any of them died, then his 
share to go the survivors, or survivor of them. The ques- 
tion was, whether the grand-children took as tenants-in-com- 
mon or as joint-tenants, and the Lord Chancellor held that 
they took as tenants-in-common, and that, by the subsequent 
words, if any of them died, his share shall go to the survi- 
vors, it must be intended, if any should die during the life- 
time of the testator. This case, which was decided in 1707, 
was reversed on an appeal to the Lords; but in the subse- 
quent case of Stringer vs. Phillips, decided in 1730, the opin- 
ion of Lord Cowper was adhered to, That case is thus re- 
ported in Equity Cases, Abr., 292. “One devised £100 to 
five, equally to be divided between them, and the survivors 
and survivor of them, and if A, (one of the five,) died be- 
fore marriage, her share to go over to another person ; and it 
was decreed, that they took this £100 as tenants-in-common ; 
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and that the words ‘and that the survivors and survivor of 
them’ to make them joint-tenants, would be a contradiction, 
to the first words, whereby they were made tenants-in-com- 
mon; and that they should be construed to extend only to 
such, who were the survivors at the death of the testator ; 
and therefore inserted, -to prevent a lapse, and this is the 
stronger by the limitation of A’s share upon a contingency, by 
which it is plain the testator did not intend her to bea joint- 
tenant with the rest; and as the devise was to all five, they 
must all take alike, and not A, to be tenant-in-common, and 
the other five joint-tenants.” 

It was adjudged, in 3 Lev., 379, that if a man devises lands 
to his two sons, and their heirs forever, and the longer liver 
of them, to be equally divided between them, after his wife’s 
death, this shall be a tenancy-in-common in the sons. See 
1 Vernon, 65. 2 Vernon, 430. 2 Ves., 255. Co. Lit., 1906. 
2 Rol. Abr., 39. 3 Atk., 524. 

But it is insisted that there cannot be a tenancy-in-common 
under this item of the will, as the three daughters of the 
testator had a life-estate in the property, and it could not be 
divided till the death of the survivor ; and it is questioned 
by the learned Judge in the Court below, whether any effect 
whatever should be given to the latter part of this item of 
the will, which says, “if either of my daughters die without 
issue, her share to go to her sisters, and if either die leaving 
issue, her share to go to her issue.” Were it necessary to re- 
ject any part of the language of the will, we think the words of 
survivorship should be rejected rather than the words which 
create the tenancy-in-common ; as joint-tenancies are not fa- 
vored by law; and are abolished by our statute. Words 
even of survivorship in a will shall not defeat the effect of 
words importing a tenancy-in-common ; but shall be referred 
to some time as the death of the tenant for life, or even the 
death of the testator; although this would be a construction 
not to be adopted, if there could be any other. See note on 
page 251, Ves. Sr. Ch. Reps., 1 Am. ed. Russel vs. Long, 
4 Ves., 551. Perry vs. Wood, 3 Ves., 204. 

We are of opinion, however, that effect may be given to 
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every part of this item. Let it be borne in mind that the 
language of the testator is, “in trust for the equal use and 
benefit of my daughters aforesaid, during their respective lives 
and after their death, then in trust for the use of the children 
of my said daughters, and if either of my said daughters 
die without issue, her share to go to her sisters, and if either 
die leaving issue, her share to go to her issue.” Now, what 
is the plain intent of the testator? That his three daughters 
shall take this property as tenants-in-common, for their res- 
pective lives—that is, each to hold her share of the property 
for her life, and at her death, her share to go to her issue; 
and if either die without issue, her share to go to the two 
survivors, who take it in fee simple, as tenants-in-common; 
and as each dies who has issue, her share goes to her issue, 
If it had been intended that the three daughters take as 
joint tenants-for-life, and that the survivor take the whole 
during her life, why dispose of the share of one dying with- 
out issue? Under that construction, the moment she died 
without issue, her share was at an end, and that part of the 
— will which gives her share to her surviving sisters, after her 
death, is without meaning. But give the clause the other 
construction, and every word has its proper place, and its 
proper signification. 

We are satisfied, for another reason, that we do no violence 
to the intention of this testator by this construction. Upon 
an examination of the will, we find that the language of the 
eleventh item, which disposes of the residuum of the estate, 
differs from the language of the other items in question. 
Doubtless the testator had an object in changing the phrase- 
ology, when he came to dispose of the residuum of the estate, 
and in using language, different from that used in previous 
items, by which he gave specific legacies, which were to go 
to the issue of his three daughters, “share and share alike,” 
“after their deaths.” ' 

Judgment reversed. 
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SamvEL Hovuston, plaintiff in error, vs. THE STaTE, de- 
fendant in error. 


Upon the trial of a defendant who was indicted for burglary under the 
Code, for breaking and entering a store-house, alleged to be the prop- 
erty of certain parties therein named. = * 


\ Held: that parol evidence of the fact that the parties named in the in- 


dictment were in the possession of the store-house under a written 
contract of lease at the time of the alleged burglary, was sufficient to 
sustain the allegation of ownership of the premises, in the indictment, 
without the production of the written contract of lease. 


Burglary. Motion for new trial. Decided by Judge FLEM- 
minG. Chatham Superior Court. June, 1868. 


Houston, and other negroes, were charged with burglary in 
the day time. The house charged to have been broken and 
entered, was described in the indictment as “ the store-house 
of one Uriel B. Wilkinson, and of one Benjamin J. Wilson, 
the said store-house being the property of the said Uriel i 
Wilkinson and Benjamin J. Wilson.” 

Houston was tried. During the trial, BENJAMIN J. WIL- 
son swore for the State, that said store-house was rented by 
Wilkinson & Wilson, (being the parties named in the in- 
dictment,) by a written deed of lease, and that witness was 
in possession of it at the date of the burglary. Thereupon, 
defendant’s attorney objected to any parol testimony in refer- 
ence to the fact of renting, or the terms, or time, or nature 
of it, in as much as there was a written lease. The Court 
ruled, that while the witness could not testify as to the terms, 
etc., of the lease, he could prove the fact of renting, and that 
he was in possession at the time of the burglary, and that 
such evidence was sufficient proof of ownership of the prem- 
ises, 

Houston was found guilty. A motion for new trial was 
made upon the grounds that the Court erred in allowing said 
parol testimony of Wilson, and in holding that such parol tes- 
timony was sufficient proof of ownership of the premises, that 
it was not necessary to produce said lease to prove said owner- 
ship, and because the verdict was contrary to the evidence, ete. 
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The Judge refused a new trial, and error is assigned on said 
several grounds. In this Court, it was conceded, that if the 
Court was right as to the admissibility of Wilson’s testimony 
and its sufficiency to show ownership of the premises, then 
the verdict was sufficiently supported by the evidence. 


HARTRIDGE, JONES and RicHanrps, for plaintiff in error, 


JAcKsoN, LAWTON and BASsENGER, for the Solicitor Gen- 
eral for the State. 


WARNER, J. 


The only question made in this record is, whether the evi- 
dence of the possession of the store-house, alleged to have 
been broken and entered, was sufficient at the trial, without 
the production of the written lease. The store-house was 
charged, in the indictment, to be the property of Uriel B. 
Wilkinson and Benjamin J. Wilson. The evidence was, that 
they were in possession of the store-house at the time of the 
burglary, under a written deed of lease. It was objected that 
the witness could not prove that fact by parol, but that the 
written deed of lease must be produced. The Court over- 
ruled the objections, which is now assigned for error here, 
Burglary is defined by the Code to be “the breaking and en- 
tering into the dwelling, mansion or store-house, or other place 
of business of another, where valuable goods, wares, produce, 
or any other article of value are contained or stored, with 
intent to commit a felony or larceny.” ‘To sustain the alle- 
gation in the indictment, all that was necessary to prove at 
the trial, as to ownership of the store-house, was, that Wil- 
kinson & Wilson occupied and had control of the premises 
at the time of the alleged burglary ; that they were in the 
lawful occupancy of the same as tenants, or otherwise. Ros- 
coe’s Crim. Evidence, 275. Their lawful occupancy of the 
store-house at the time alleged in the indictment, was the fact 
to be established at the trial. In our judgment, that distinct 
fact was sufficiently proved without the production of the 
written lease. The question was, not whether the tenants were 
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n the lawful possession of the store-house as against the 
landlord, or other persons claiming title thereto, but the ques- 
tion was, whether the tenants were in the lawful possession 
and occupancy cf the store-house as against burglars, who, 
n violation of law, broke and entered the same, with intent 
to commit a felony or larceny ; whether the tenants had the 
lawful possession of the store-house at the time of the bur- 
glary, under a parol or written lease, was not material, the 
fact that they had such possession at the time of the alleged 
burglary by the defendant was sufficient, without the produc- 
tion of their written evidence of title, to sustain the allegation 
in the indictment. 
Let the judgment of the Court below be affirmed. 





Mixes G. Dossins e al., plaintiffs in error, vs. A. PORTER 
and WALLACE CUMMING, assignees, defendants in error. 


When a bank made an assignment of its assets for the benefit of its cred 
itors, and a large portion of the assets was in money, and securities 
convertible into money, at a market value, and a creditor, nearly twelve 
months after the assignment, filed a creditor's bill, charging that, six 
months after the assignment, and again, shortly before the filing of the 
bill, he had demanded his share of the cash assets from the assignees, 
and they had refused to pay him, unless he would release the bank from 
the whole of his claim, and the bill prayed an account: 

Held, that the bill was not demurrable. If there was complicatio# or 
cause for further delay, it ought to be set up by way of defence; it 
cannot be assumed. 

Judgment reversed, on the ground that the Court erred in sustaining the 
demurrer to the bill, it being the opinion of this Court that, under the 
circumstances stated, the bill was properly filed. 


Equity. Demurrer. Decided by JudgeScHtEy. Cham- 
bers. Chatham couaty, November, 1868. 


The Bank of the State of Georgia, a corporation of said 
county, had suspended. Public notice of their intention 
having been given,-a meeting of the stock-holders was held 
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on the 3dof May, 1866. A majority of the stock being there 
represented, it was resolved that the board of directors should 
make a deed of assignment, conveying to said Porter and 
said Cumming all of the assets of the bank, for equal distri- 
bution among the creditors and bill-holders, according to 
law. Accordingly, on the 25th of May, 1866, such deed was 
made, conveying all the property, real, personal and mixed, to 
said assignees, in special trast, to “forthwith take control 
and possession of the estate, property and funds assigned and 
conveyed, and, within a convenient time, convert the same 
into money, either at public or private sale, as may seem best, 
and collect all the debts due to said bank,” ete. After the 
conversion of the said property into cash, and after the col- 
lection of the debts due to the bank, and after the payment 
of expenses, commissions, attorney’s fees, etc., they were to 
pay out and distribute the proceeds of such sales and collec- 
tions, and all other funds in their hands, among the creditors 
of the bank, in the order and according to the priority pre- 
scribed by law. Or they might make a partial distribution 
of the assets, or part payment to the creditors, before the 
whole of the property was converted into money, if the 
assignees, or the survivors of them, thought this advisable. 
The assignees accepted the trust and took possession of said 
property. Part of this property was (as shown by the sched- 
ule attached to the deed) $7,071 23 in United States currency, 
$210,041 34 in gold coin, $17,135 31 in silver coin, $100 00 








- in copper coin, in sterling exchange about $8,000 00, in 


bonds and promissory notes, payable in coin, $14,150 00, and 
the following stocks and bonds: eighty-five shares of the 
Augusta and Savannah Railroad Company, $8,500 00; 
twenty-one bonds of Pensacola and Georgia Railroad Com- 
pany, $21,000 00; seventeen shares of Muscogee Railroad 
Company, $8,500 00; two shares of the Alabama and Flor- 
ida Railroad Company, $2,000 00. 

On the 10th of April, 1867, Miles G. Dobbins and Wm. 
and R. J. Lowry filed their bill against said assignees, as 
such, in behalf of themselves and such other creditors as 
would join in the litigation and pay their part of the ex- 
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penses of the same. They averred that they held $5,000 00 
in the bills of said bank, (which were described,) that the 
bank was insolvent and made the assignment aforesaid ; that 
the assignees took possession of all its assets and property 
under said assignment, and had sold part of said property, 
but had made no distribution of the same, or of any part 
thereof. : 

When these complainants were informed of said assign- 
ment, their attorney called at the bank, to-wit: in Novem- 
ber, 1866, and asked of Cummings, what the assignees were 
doing or would do for the bill-holders of said bank, to which 
he replied, that they were not paying them anything, as they 
had advertised, for six months, for all bill-holders to present 
their bills, and as these complainants had not presented 
theirs within that time, they had lost their preference. over 
other creditors. The counsel, without agreeing that that 
was so, and insisting that it was not, asked him to pay to 
complainants their pro vata share of the money in the hands 
of the assignees, counting all claims against the bank, and 
giving complainants no preference or priority. Cummings 
refused to do this, unless the attorney would release the bank 
from any other payment, except such as might be realized 
from the assets in the hands of the assignees. This the 
attorney refused to do. 

Again, on the 10th of April, 1867, the attorney made 
another demand upon said Porter, (who was absent when the 
former demand was made,) offered to give him an exact des- - 
criptive list of the bills held by complainants, or to receipt 
on each bill for the amount paid on it, or give any other 
receipt which the assignee might wish for what he got, and 
Porter refused to pay anything, unless such release was given. 

Because of all this, they prayed that said assignees should 
fully discover what they had done with said property and 
assets, how much was due to bill-holders, how much to all 
the creditors, etc., etc., and should account and settle with 
complainants, and that, if the Chancellor thought best, a 
Receiver should be appointed to take charge of the same, etc., 
ete. To this bill, a general demurrer was filed. After argu- 
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ment had, the Chancellor sustained the demurrer, and this jg 
assigned as error. 


Wa. Doveuerty for plaintiffs in error. 


JAcKsoN, Lawton & BASsSINGER, for defendants in error, 


McCay, J. ' 


This bill charges that in May, 1866, the Bank of the State 
of Georgia made an assignment of its assets, for the bene- 
fit of its creditors, to the defendants; that they accepted the 
same; that among the assets was $210,000 in gold coin, 
$17,135 in Silver, $800 in sterling exchange, and $100 in 
copper coin, a considerable amount of stocks and bonds, with 
a market value. Thecomplainant isa bill-holder for $5,000, 
In November, 1866, complainant called at the bank, saw one 
of the assignees, and asked for payment. It was refused. He 
then asked for his pro rata share of the cash assets, and was 
refused, unless he would release the bank from any other 
payment. He. called again in August, 1867, and got the 
same answer, whereupon he filed his bill in his own behalf, 
and in behalf of the other creditors. This bill was demurred 
to, and the demurrer was sustained. 

This demurrer was sustained, as it appears, solely on the 
ground that the facts, as stated, did not show any right in the 
plaintiff to call the defendants to account, that they did not 
appear to be in laches. Why could they not have paid out 
the coin pro rata immediately? Why not sell the bonds and 
stock and exchange and banking house, and realize and pay 
the proceeds of that out? They have had nearly a year. If 
there were any complications or disputes, as to preferences, it 
does not appear. It was very easy for them to know the lia- 
bilities of the bank and the character of the claims. Why 
keep this large amount of cash assets idle? If there are any 
reasons, why so reasonable and business-like a proceeding as 
an immediate application of these cash assets to the debts 
should not take place, it ought to appear by answer. 

Besides, we are not sure that the demand made by the 
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assignee of a release from this creditor, or a proffer to pay 
his pro rata if he did release, was not itself a breach of the 
trust. It was not one of the terms of the assignment. 
These assignees are emphatically the trustees of the credit- 
ors, and they have no right to use the assets, to seeure a 
favor to the assignor. 

At any rate, the bill was not demurrable. The discretion 
given by the deed to the assignees, to make a pro rata dis- 
tribution at their option, is not an arbitrary discretion. It 
is their duty to exercise it, if it be proper to be done. So 
far as appears by the bill, it was eminently proper ; if there 
exist good reason against it, that is matter of defence, and 
ought affirmatively to appear. | 





THE SraTE, plaintiff in error, vs. Joan Dickson, defendant 
in error. 


The Western and Atlantic Railroad is the property of the State, and its 
incomes are part of the revenue of the State. A debt due the road is 
a debt due the public, and is to be paid before ‘‘any other debt, lien 
or claim whatsoever,’’ except funeral expences, etc., as specified by 


the Code. 


Priority of lien. Decided by Judge Mizner. Whitfield 
Superior Court. October Term, 1867. 


On the 22d of July, 1866, Robert H. Caldwell owed said 
Dickson $747 46, and gave him a mortgage on four slaves 
to seeure it. On the 4th of June, 1857, Caldwell owed Dick- 
son other debts, amounting to $450, and to secure them, gave 
him another mortgage on said slaves. These mortgages were 

uly recorded. Judgments of foreclosure was had on said 
mortgages on the 20th of October, 1859, and on the 5th of 
December, 1859, respectively. In 1859, (at what date does 
not appear,) said Caldwell became the agent of the Western 
and Atlantic Railroad, and so continued during 1860. In 
each year, he gave bond and security for his good conduct as 
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such agent, and for 1860, said Dickson was one of his secu- 
rities. 

Caldwell, as such agent, was a defaulter, and the Comp- 
troller General issued two fi. fas. against Caldwell and his 
securitics on said bonds for said years for $1,346 07, and 
for $173 71, with interest, costs, etc., respectively. In Jan- 
uary, 1561, these four ft. fas. were levied on said slaves, the 
slaves were sold under them, and brought $1,805 00. This 
fund being in the sheriff’s hands, a motion was made to 
require him to pay the Dickson fi. fa. therewith. The Comp- 
troller General resisted the motion upon a claim of priority 
of lien. 

The Judge held that Dickson should be paid in preference 
to the State, but that, in as much as he was one of the securi- 
ties against whom the State’s small fi. fa. had been issued, 
its amount should be paid to the State out of said fund, and 
it should be given to Dickson, that he might control it against 
Caldwell, and that any surplus, after paying Dickson, should 
be paid to the State. 

The Comptroller General assigns for error the decision that 
Dickson’s fi. fa. had priority of lien before said State fi. fas. 


SPRAYBERRY, J. A. W. JOHNSON, (by the Reporter,) for 
the State, said debts due to the public are entitled to priority, 
citing New Code of Ga., secs. 832-36. Irwin’s Code, sec. 
2494. 8th Ga. R., 479, 481-2. C. R. R. Bk. of Ga., vs. 
Little, et al., 11th Ga. R., 346. Robenson vs. Bk. of Darien, 
18th Ga. R., 96 and 97; and this claim is a'debt due to the pub- 
lic, citing Irwin’s Code, sec. 967. Acts of 1858, p. 62, secs. 1, 
6, 7, 8. Shields vs. Yonge, Sup. W.& A. RB. R., 15th Ga. R,, 
357, and Dobbins vs. O. & A. RB. RB. Co., et. al., 37th Ga. 
R., 240. 


C. D. McCutcuen, (by A. B. Culberson,) for Dickson, re- 
plied that the Act of 1858 was not retroactive, that there isa 
distinction between the lien of taxes and other public debts; 
that the priority of the State rests upon statutes; 33 Henry 8th, 
chap., 9th, is not in Schley’s Digest of Statutes of force in 
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Georgia; State vs. Harrison, 2d Bailey, 8. C. R., 598; Keckley 
ys. Keckley, 2 Hill S. C. Chan. R., 256; Doane vs. Chitten- 
den & Co., 25th Ga. R., 108 ; as to third persons, the Act of 
1858 must be construed against the State, Mayor, etc. vs, 
Hartridge, 8th Ga. B., 30. 


Browy, C. J. 


The State, in the collection of her revenues, is not subject _ 
to fudicial interference, and takes precedence over the claims 
of individuals. 

Taxes, which are part of the revenue of the State, are to 
be paid before any other “ debt, lien, or claim, whatsoever.” 
Revised Code., sec. 809. 

The Western & Atlantic Railroad is the property of the 
State, exclusively. Revised Code, sec. 967. 

All debtors to the road are debtors to the State or public, 
and where any question arises warranting it, the right or ob- 
ligations of both parties are to be determined upon by the 
laws governing such relation. Revised Code, sec. 981. Acts 
of 1858, p. 62, secs. 1-6-7-8. 

As the road is the property of the State, and its income 
as much part of her revenue as the taxes collected by her, 
it seems that these Acts are simply declaratory of what the 
law was prior to their passage. 

The property of Caldwell was sold, in this case, under a 
mortgage fi. fa., in favor of Dickson, and under two fi. fas., 
in favor of the State, issued by the Comptroller General 
against Caldwell, as a defaulting agent of the road. The 
ji. fa. in favor of Dickson, was an older lien than the fi. fas. 
in favor of the State; and would have been entitled to the 
money, if this had been a contest between two individuals. 
But in a contest between the State and an individual, we 
hold that she takes precedence, without regard to the date of 
the lien. 8 Ga. #., 479; 11 Ga., 364; 37 Ga., 240; Re- 
vised Code, 2494, and Statutes above quoted. 

It is insisted by the counsel for Dickson, that his lien had 
attached before the passage of the Act of 1858, and that the 
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Act is unconstitutional as against him, because it impairs the 
obligation of the contract between Caldwell and Dickson, 
We cannot yield our assent to this doctrine. As already 
stated, we think this statute only. declaratory of what the 
law was at the time of its passage. But if it were otherwise, 
we do not see how the obligation of the contract between 
Caldwell and Dickson, can be impaired by the assertion by 
the State of the priority, in the distribution of this fund, 
which she claims and exercises in all cases, in the collection 
of her revenues. 
Judgment reversed. 





Rosuck & Orr ct al., plaintiffs in error, vs. JoHN Har- 
KINS e¢ al., defendants in error. 


Bills for a new trial and to restrain a judgment at law, are not favored 
by Courts of Equity. In order to obtain the assistance of the Court 
in such cases, the complainant must shew full diligence, unmixed 
with negligence, on his part. 


Bill for new trial. Demurrer. Decided by Judge Par- 
rotr. Gordon Superior Court. October Term, 1868. 


Robuck & Orr had seventeen Justice’s Court fi. fas. against 
Thomas Harkins and James Harkins, each for $30 00, be- 
sides interest and costs, founded on judgments, dated the 4th 
of April, 1856. They had them levied on lot No. 190, in 
said county, on the 26th of October, 1857, as the property 
of Thomas Harkins. John Harkins filed a claim to said 
land, and employed Dawson A. Walker and M. Francis as 
his attorneys. Walker went upon the bench, and Francis 
died. Warren Akin was then employed. The case was con- 
tinued from time to time during the war, and did not come 
to trial till April, 1867. On the trial, the levying officer 
testified that Thomas Harkins was in possession of the land 
when’ the levy was made; one of the witnesses to the deed 
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testified, that at the time of the delivery of the deed from 
Thomas Harkins to John Harkins, no money was paid; and 
one Millholland, (who was a partner with Thomas Harkins, 
in the firm of Millholland, Harkins & Co.,) testified that 
Harkins said that the witness and the other partner had wasted 
the firm assets; that he, Thomas Harkins, had paid his part 
of said debts, and intended to transfer his land to John Har- 
kins, to prevent the firm creditors from recovering any thing 
from him. Here the plaintiff in fi. fa. closed. 

The claimant read in evidence his said deed ; showed by 
one Jones, that claimant paid to him, for the use of Thomas 
Harkins, $300, upon a note originally for about $700, made 
by John Harkins, payable to Thomas Harkins, and the $300 
was credited thereon, and Thomas Harkins said to Jones that 
the note was given for said land. 

One O’Callaghan testified that he rented the premises, in 
1856, from John Harkins, and paid rent to him as his land- 
lord. 

Claimant, in his own behalf, testified, that when he bought 
the land, he gave his note as a temporary settlement only, 
and agreed with Thomas Harkins that he, John, would go to 
Rome, Georgia, and pay off said Thomas Harkins’s debts, and 
would then take a credit for some $700, money loaned by 
him to Thomas; that he did so, and when he returned to 
Calhoun, made a final settlement, by which he was in Thomas 
Harkins’s debt some $700, for which he gave his note at 
twelve months, which he fully paid off; that the sale was 
not made to delay creditors, but because Thomas Harkins, 
Jr., son of Thomas Harkins, Sr., had returned to North 
Carolina, and he wished to realize on said land ; that because his 
son was about to move, he did not wish to hold said land 
longer ; that at the date of his purchase from Thomas Har- 
kins, Sr., (23d of August, 1855,) Thomas Harkins, Sr. was 
not involved in debt, and there was no reasonable prospect of 
his failure ; he did fail about six months after the purchase, 
because of the burning of a college of which he was the 
builder; and that at the date of the purchase, he, claimant, | 
was worth $10,000, and amply able to pay for said land. 




















176 SUPREME COURT OF GEORGIA. 





ee, 


Robuck & Orr eé al., vs. Harkins e¢ al. 








Claimant also showed by other witnesses, that he had paid 
the debts of Thomas Harkins, Sr., as stated. 

The jury found the premises subject to said judgments, 

This trial was during the first week of the Court, which 
continued for two weeks. The claimant intended moving for 
a new trial during the next week. He went to Rome, Geor- 
gia, on business, and was taken sick, so that he could not re- 
turn to Court; he sent certificates of his physicians as to his 
illness to Akin, at Court, but Akin’s wife was taken sick and 
he went home. Before he left, however, he made out a motion 


for new trial, and left it with James Harkins, and left a note 


for Col. Mitchel, an attorney of the Court, stating that it had 
been agreed that this motion should be heard at Whitfield 
Court, and asked him to take an order that the case should 
be heard there, and to go there with all the papers in the case, 

The grounds in the motion made out by Akin were sub- 
stantially these: Ist. Because the Court overruled the objec- 
tion of claimant to the said testimony of Millholland. 2d, 
Because he had admitted in evidence notices dated 
day of December, 1856, and signed “Thomas Harkins,’ 
notifying his creditors of his intention to take the benefit of 
the Honest Debtor’s Act. It was not shown that Thomas 
Harkins signed the notices, but his attorney had said notices 
served. 3d. Because the Court refused to charge, that if John 
Harkins rented the land, a short time after he bought it, to 
O’Callaghan, and he took control of it, the fact that Thomas 
Harkins’s wife and children remained on the place with O’Cal- 
laghan, is not a badge of fraud. 4th. Because the Court 
refused to charge, that if O’Callaghan rented the land from 
John Harkins, he had the right to put whom he pleased in 
possession, and even had he allowed Thomas Harkins to 
remain there the whole year, this fact would not be a badge 
of fraud as to John Harkins. 5th. Because the Court refused 
to charge that if a deed is made and witnessed as the law 
directs, and immediately handed to the Clerk to record, and 
it is recorded a short time thereafter, this does not make it 
fraudulent, on the ground that it is secret. 6th. Because the 
Court refused to charge, that the fact that Thomas Harkins 
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remained on the land from the 23d of August, 1855, till the 

1st of November, 1855, when the lease commenced, is no 

evidence of fraud, unless his remaining in possession misled 

Robuck & Orr, and they credited Thomas Harkins between * 
those dates ; and 7th. Because the verdict is contrary to the 

evidence, ete. 

But for some reason (not disclosed) no such order was 
taken, and this motion was never filed nor presented to the 
Court. In October, 1867, one hundred and thirty acres of 
the land was sold at sheriff’s sale under said fi. fas., and bid © 
off by Robert M. Young, for $1,197 50. In January, 1868, 
the sheriff went to put Young in possession, but by his say- 
ing he would enjoin him, ete., he was prevented from doing 
so, but afterwards, in his absence, the sheriff put Young in, 
and he put his tenant in possession. Meanwhile, to-wit: on 
25th May, 1861, John Harkins conveyed said land to Win- 
field Scott, and on the 17th December, 1861, Scott conveyed 
it to Wesley M. Neal. Now, said Neal filed his bill averring 
the foregoing facts, and that John Harkins paid Thomas 
Harkins, Sr., his father, $1,700 00 in cash for said land ; 
that Thomas Harkins, at the date of said sale, did not owe 
Robuck & Orr anything; that Thomas Harkins went out 
of possession of the premises in October, 1855; that John 
Harkins immediately went into possession, by his tenant, 
O’Callaghan, and by himself took possession in January, 1857, 
built a house on the adjoining lot, werked this one, and re- 
mained there till his home was burned up in 1861; that he 
remained in possession till he sold to Scott; that Thomas 
Harkins, Sr. was not in possession when the said levy was 
made, but that, at that time, John Harkins was building said 
house, and his tenants, Richard Cain and Stephen Cain, lived 
on said lands; that if any such remark was made, as that 
testified to by Millholland, it cannot, in law, affect Neal ; 
that said testimony ‘was illegal, because Thomas Harkins, Sr. 
was dead, and because Millholland, as partner, was interested 
in condemning the property ; that Mitchell was not employed 
in said cause; that John Harkins and Scott, both being in- 
solvent, he cannot recover what he paid for said land, and 

VoL, xxxvii—12. 
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that Young has as yet paid nothing on his said bid. He did 
not aver he had paid anything, but his copy deed stated that 
he had paid $3,750 00. 

Upon these facts, joining John Harkins as a complainant, 
he prayed that Robuck & Orr be enjoined from further pro- 
ceedings with their fi, fas., and Young from paying anything 
on his bid, and that there should be a new trial in said claim 
case, and that Young be made to restore him possession of 
the premises. 

Judge Milner granted an order requiring the defendants 
to show cause why said prayer should not be granted. They 
demurred to the bill upon the ground that there was no 
equity in the same. Judge Parrott overruled the demurrer, 
and this is assigned as error. 


W. H. Dabney for plaintiff in error. 


Smith & BranuHAM, J. W. UNDERWOOD, for defendant 
in error. 


WARNER, J. 


This was a bill filed for a new trial, and to restrain, by 
injunction, the judgment of a court of law upon the several 
grounds set forth in the record. Bills of this description are 
not, as a general rule, much favored in a court of equity. 
2d Story’s Equity, 174, sec. 888. In Stroup vs. Sullivan & 
Black, 2 Kelly’s R., 275, this Court stated the rule to be, 
that a court of equity will not grant rélief against a judg- 
ment at law, on the ground of its being unconscientious, 
“unless the defendant in the judgment was entirely ignor- 
ant of his defence pending the suit, or unless, without any 
default or neglect on his part, he was prevented by fraud, or 
accident, or the act of the opposite party, from availing him- 
self of his defence, or by some unavoidable necessity.” The 
defendant, in the Court below, demurred to the bill, which 
demurrer was overruled, and that is the assignment of error 
here. In our judgment, the complainants’ bill does not 
make such a case as entitles them to the relief which they 
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seek. There is no reason given why the complainants did 
not except to the rulings of the Court on the trial of the 
claim case, within thirty days after the adjournment of the 
Court, so as to have had the errors complained of, corrected 
by this Court, or why they remained inactive until after the 
land was sold by the sheriff, before filing this bill for a new 
trial. Besides, if the claimant had exercised proper diligence 
after the trial of the claim case, he could have obtained all 
the relief in the common Jaw court which he now seeks here, 
under the provisions of the 3668th and 3670th sections of 
the Revised Code. Let the judgment of the Court below be 


reversed. 





JAMES Dcny, plaintiff in error, vs. McNaveut, ORMoND & 
Co., defendants in error. 


In this case the owners of a farm placed a farmer upon it, under contract, 
to set-off the use of the farm against his skill and labor for five years, 
and the owners and tenant were to stock it on joint account, and di- 
vide the profits once a year, the owners to have the right to terminate 
the partnership on six months notice, if the farm failed to pay ten per 
cent. profit on the capital invested: 

Held, That the bill and answers show that the farm has not paid ten per cent. 
to the owners on the capital advanced by them, and that the owners 
had a right, under the contract, to terminate the partnership by giving 
the six months notice, and that the Court did not err in granting an in- 
junction, and appointing a Receiver to wind up the affairs of the part- 
nership. 


Equity. Appointment of Receiver. Decided by Judge 
Parrott. Chambers. Bartow County. October, 1868. 


For the facts in this case, see the opinion. 


W. Axrn for plaintiff in error. 


Wm. J. Worrorp for defendant in error 
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Browy, C. J. 


McNaught and others were the owners of a farm. Dunn 
was regarded a skillful farmer. It was agreed that he go 
upon the farm, and that his skill and labor be set-off against 
the use of the farm for five years, unless the term be short- 
ened as thereinafter provided. He and the owners were to 
furnish and stock the farm at joint expense, and divide the 
profits equally, oncea year. But if the investment should not 
prove profitable, the owners of the farm might terminate the 
partnership by giving Dunn six months notice. If, however 
the profits were ten per cent., or over, on the capital invested 
it was to be regarded as profitable ; and the owners were to 
have no right to terminate the partnership. And, as Dunn 
could not furnish his half of the gapital to equip and stock 
the farm, the owners agreed to advance $2,000 00, and such 
other sum, if any, as might be convenient for them voluntarily 
to advance, and Dunn was to allow them one per cent. a month 
on all such advances, as increase, till he might make an 
equivalent advance of stock or working capital. They were 
to allow Dunn the cost of removing himself, wife and four 
children from Canada West to Bartow county; and he was 
to have the use of the dwelling house, and all farm out— 
houses, firewood, orchard, garden, poultry, milk, butter and 
root crops, as much as was necessary for the use of his family, 
free of charge. 

He was so to manage the land, both as to crops and cul- 
ture, as to improve it, and the owners Were to allow nothing’ 
for permanent improvements. 

Under this contract, the land-owners charged that they 
have advanced, in 1866, 1867, 1868, between $6,000 00 and 
$7,000 00 to the farm. Defendant’s books show that they 
have advanced over $6,000 00, and that he had contracted 
debts, for which he claims that the partnership is liable for 
about $600 00. The land-owners have received from the 
farm about $2,000 00, (they and Dunn do not agree as to the 
exact amounts,) and there are stock, crops, and other assets 
on the farm worth about $2,300 00. 
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From this statement, it seems very evident that the farm 


- has not paid ten per cent. on the capital invested, and that 


the owners had a right, under the contract, to terminate the 
partnership by giving six months notice. 

If Dunn has lost his labor, and received nothing but the 
support of his family from the farm, the owners have lost 
part of the capital paid in. After a careful consideration of 
the case, we think that the Court did not err in granting an 
injunction, and appointing a Receiver to wind up the affairs 
of the partnership. We regret the unfortunate results of 
Mr. Dunn’s attempt to make his system of scientific farming 
profitable to himself and the owners of the farm. But we 
have no power to relieve him, as we are satisfied, from the 
facts in the case, that the notice was authorized by the agree- 
ment entered into by the parties, and that it dissolved the 
partnership. 

Judgment affirmed. 





D. R.. Barrett, administrator of A. P. Bailey, deceased, 
plaintiff in error, vs. J. W. JACKSON et al., defendants in 
error. 


By the 8978th section of the Code, the Judge of the Superior Court may 
issue a certiorari to correct errors in the Inferior Court, and Court of 
Ordinary. 

Since the organization of the County-Court, that Court, and not the Infe- 
rior Court, according to the provisions of Irwin’s New Code, had juris- 
diction to hear and determine the question of the abatenient of a 
nuisance, caused by a mill-dam, on the 27th December, 1867. 


Certiorari. Jurisdiction. Decided by Judge Parrorr. 
Gordon Superior Court. October’Term, 1868. 


Jackson and Nathaniel Nicholson made complaint, before a 
Justice of the Inferior Court of said county, that a mill-dam, 
in said county, belonging to Bailey’s estate, was a nuisance. 
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The trial took place before three Justices of the Inferior 
Court, on the 27th of December, 1867. 

Objection to one of the jurymen, and to some of the eyj- 
dence of plaintiff, and to the circumstances attending the 
delivery of the verdict, were made by the defendants’ attor- 
ney, but they do not touch the points upon which the cause 
turned. There was much evidence, pro and con, as to the 
sickness in the neighborhood of the dam, and as to whether 
the dam caused it. The jury found that the dam was a 
nuisance. 

The defendants’ attorney moved to arrest the judgment, 
upon several grounds, founded upon the unreported facts, 
and upon the ground that said Justices had no jurisdiction to 
try said cause. This motion was overruled. The defendants’ 
attorney thereupon, sued out certiorari, which was issued, not 
by the Clerk, but by the Judge of the Superior Court. 

When this certiorari was called for argument, attorney for 
defendants in certiorari moved to dismiss it, because it was 
issued by the Judge and not by the Clerk. The Court over- 
ruled the motion. But after argument had, he refused to 
sustain the certiorari, thereby affirming the judgment below. 

Attorney for defendants in error complain at the refusal 
to dismiss the certiorari, and in the same bill of exceptions, 
the attorney for the plaintiff in crror complains aé the affirm- 
ance of the judgment below. 


W. H. Dasyey for plaintiff in error. 


W. AKIN for defendants in error. 


WARNER, J. 


The first ground of error assigned in this record is, that 
the Court below refused to dismiss the plaintiff’s certiorari. 
By the 4026th section of the Code, the abatement of a nui- 
sance caused by a mill-dam, was to be tried by the “Inferior 
Court,” in the manner therein specified. Assuming that the 
“Inferior Court” of Gordon county had jurisdiction, at the 
time and place of trial, then, the certiorari was properly issued 
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by the Judge of the Superior Court. The 3974th section of 
the Code declares, that “when either party in any cause, in any 
Inferior Court, or Court of Ordinary, shall take exceptions 
to any proceeding, or decision, in any cause, ete., such party 
may petition the Judge of the Superior Court for a writ of 
certiorari, and if the Judge shall deem the objections suffi- 

,cient, he shall forthwith issue a writ of certiorari, directed to 
the Clerk of such Inferior Court,” ete. As the abatement of 
the nuisance was tried before the Inferior Court, we think the 
certiorart was properly issued by the Judge of the Superior 
Court in this case, and therefore, affirm the judgment of the 
Court below upon this assignment of error. 

The plaintiff in certiorari in the Court below insisted, that 
the Inferior Court of Gordon county, at the time of the trial, 
to-wit: on the 27th day of December, 1867, did not have 
jurisdiction, to hear and determine the question of nuisance 
caused by a mill-dam. ‘The Court, however, held, that the 
“Inferior Court” had jurisdiction, and that decision is assigned 
as error. Since the organization of the County-Court, and 
‘the powers conferred upon that Court being embraced in the 
new Code, and the powers of the Inferior Court being limited 
by that new Code, to county matters exclusively, it is ex- 
tremely difficult for this Court to hold, that the Inferior 
Court of Gordon county had jurisdiction of the snbject mat- 
ter of the nuisance mentioned in the record, for the purpose 
of hearing and determining the same, at the time the trial 
was had. We think that a fair construction of the Code re- 
quires us to hold, that the jurisdiction of the Inferior Court 
over all questions not specially conferred upon that tribunal 
by the 345th, 346th and 347th sections of Irwin’s New Code, 
were intended to be taken away from that Court, and vested 
in the County-Court. It is true, that the power to try the 
question of nuisance is not in terms expressly conferred upon 
the County-Court, or the County-Judge, but we think the 
general power with which that Court, and Judge, is clothed 
by the Act organizing that Court, would authorize it to exer- 
cise jurisdiction over such judicial questions as, prior to that 
time, were devolved upon the Inferior Court, the more espe- 
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cially, as the jurisdiction over such questions is taken from 
the Inferior Court, and its jurisdiction limited to county mat- 
ters. The 311th section of the Code declares, that the enu- 
meration of the powers of the County-Judge shall not be ex- 
haustive ; but the County-Judge may, in general, exercise all 
such powers as are essential to the functions granted, and we 
think, it is a fair construction of the Code as it stood at the 
time of the trial, to hold, that it was essential to the exercise 
of the functions of the County-Judge, which had been con- 
ferred upon him by the Code, that he should, upon complaint 
made, as provided in the 4026th section thereof, have pro- 
ceeded in the manner as prescribed therein, to hear and de- 
termine the question of the abatement of the nuisance, in- 
stead of the Inferior Court. That such was the intention of 
the Legislature, is manifested by the fact, that in regulating the 
costs of the County-Judge by the 313th section of the Code, 
it is provided that he shall receive three dollars in certain 
named cases, including “abatement of nuisances.” 

There were several other questions made in the record, but 
the view which we have taken of the question of the juris- 
diction of the Court, renders it unnecessary to express any 
opinion in regard to them. Let the judgment of the Court 
below be reversed, on the ground of want of jurisdiction. 





Davip Davenport, plaintiff in error, vs. THE STATE, 
defendant in error. © 


Where two persons were indicted for a riot, under the 4441st section of 
the Code, and the name of one of the defendants was spelt Land, in 
one part of the indictment, and Lance, in another part of it: 

Held: that upon the trial of one of the defendants separately, although 
the evidence showed that the name of his confederate was Lance, yet 
there being no doubt as to the identity of the man, whether he was 
called by the one name or the other, conviction was right under the 
facts of the case. 


Riot. Charge of the Court. Trial before Judge Irwin. 
Union Superior Court. May Term, 1868. 
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Davenport and another were jointly indicted for a riot, the 
unlawful act charged, being the beating of one Chastain. In 
the indictment the other defendant was called William Land, 
in one part of it, and William Lance in another. He plead 
guilty by the name of William Lance, taking no notice of 
the variance as to his name. Afterwards, Davenport was 
put upon trial. It wasshown that Davenport and this other 
defendant, coming up with Chastain, Davenport and Chas- 
tain got into a fight, Davenport having struck him several 
times before Chastain resisted. Persons standing by, pro- 
posed to separate them, but this other defendant interdicted 
any such interference. It was not shown by the record what 
was the real name of the other defendant, except that the 
witness called him William Lance. It does not appear that 
their attention was called to that matter. 

he Court was requested, by defendant’s attorney, to 
charge the jury that they should look carefully into the alle- 
gations in the indictment, and to the evidence, and if they 
should find a material variance between them, they should 
find for the defendant. He further requested the Court to 
instruct the jury to find for the defendant, because said co- 
defendant was indicted as William Land, and was named Wil- 
liam Lance, and because the offence proven (if any was) was 
assault and battery, or affray, and not riot. 

The Court charged the jury that, “if two or more persons, 
with or without a common cause of quarrel, do an unlawful 
act of violence, or any other act in a violent and tumultuous 
manner, such persons so offending are guilty of a riot, and 
that if two, or any other number of persons, were engaged 
in such riotous act, one coming up, and participating in such 
riotous act after it begun, was equally guilty, as though he 
had been there at the beginning ;” further, that they were 
the judges of the law and the facts, in such cases; that the 
whole case was before them, and that if, upon an examination 
of the whole case, they had a reasonable doubt as to the guilt 
of defendant, they should acquit him. 

The jury found the defendant guilty. Thereupon, he 
moved for a new trial upon the grounds that the verdict was 
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contrary to’law and against the evidence, that the Court 
erred in refusing to charge and direct the jury as requested, 
and in charging as he did. 


Wer Bovp for plaintiff in error. 


No appearance for the State. 


WARNER, J. 


It is a general rule in the trial of criminal cases, that the 
material allegations in the indictment must be substantially 
proved, as charged therein. Upon looking into the indict- 
ment in this case, we find that the defendant is charged with 
having committed a riot with one Land, and also with one 
Lance ; that is to say, the name of one of the defendants is 
spelt “Land” in one part of the indictment, and “Lance” in 
another. It is insisted that, in as much as the defendant, 
Davenport, was charged with having committed a riot with 
one Land, and the evidence showed upon the trial that his 
name was Lance, the variance was fatal, and the defendant 
should have been acquitted, and that the Court below erred 
in not granting a new trial in the case upon that, as well as 
the other grounds stated in the record. It appears that the 
defendant, Wm. Lance, was arraigned upon the aforesaid in- 
dictment, and plead “guilty” without raising any objection 
as to the name by which he was indicted. The defendant, 
Davenport, when arraigned, plead “not guilty,” without 
raising any objection to the form of the indictment, or the 
name of the party with whom he was accused of having com- 
mitted the riot. There is no doubt of the identity of the 
man who was engaged in the riot with the defendant, whether 
he was called by the name of Land, or Lance, and as his 
name is spelt both ways in the indictment, the verdict was 
right under the evidence. It is not the policy of our law, as 
manifested by the Code, to shield defendants from punishment 
for violations thereof, upon mere technical grounds alone, 
when the substantial rules of the law have been complied 
with. 
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It was contended, in this case, that under the evidence, the 
defendant was guilty of an assault and battery, and not a riot. 
The 4441st section of the Code declares, “If any two or more 
persons, either with or without a common cause of quarrel, 
do an unlawful act of violence, or any other ‘act in a violent 
and tumultuous manner, such persons so offending, shall be 
guilty of a riot.” We think the evidence in the record 
brings the defendant within this provision of the Code, and 
that there was no error in the Court below in refusing the 
new trial upon any of the grounds taken therefor. Let the 
judgment of the Court below be affirmed. 





JoHN Hott, plaintiff in error, vs. THe STATE OF GEORGIA, 
defendant in error. 


Where a party has been discharged and acquitted by the order of the 
Court, as provided by the 4554th section of the Code, of an offence 
for which he was indicted, and is afterwards indicted a second time for 
the same criminal acts as alleged in the first indictment, though under 
a different named offence, he may plead his discharge and acquittal 
under the first indictment, in bar of the second. 


Autre fois acquit. Demurrer. Decided by Judge Knieut. 
Gilmer Superior Court. October Term, 1868. 


At October Term, 1865, of said Court, John Holt and six 
others were indioted for assault with intent to murder. The 
indictment charged that, on the 10th day of August, 1865, 
in said county, said defendants, with a loaded pistol, willfully, 
feloniously, and of their malice aforethought, assaulted Mar- 
garet Ralston, and shot at her, ete., with intent, then and 
there, to murder her. It was unexceptionable as to form. 

At May Term, 1866, of said Court, five of the defendants, 
including Holt, demanded a trial, and a jury. being empan- 
nelled, and no trial being had at that term, the Court ordered 
that they be tried during the next term, or discharged and 
acquitted of said offence. At the October Term, 1866, there 
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being proper juries to try said case, the defendants being 
ready, and demanding trial, and no trial being had, the Court 
ordered that said defendants “be absolutely discharged and 
acquitted of the offence charged in the said indictment.” 

At May Term, 1867, another indictment was found, charg- 
ing six persons of the same names, (as those before charged,) 
with the offence of aggravated riot. It was in proper form, 
specifying that they, on the 10th day of August, 1865, in 
said county, feloniously and maliciously, with a loaded pistol, 
struck and beat and shot at one Margaret Ralston, with a 
pistol, said pistol being loaded with gun-powder and one 
leaden ball, being an instrument likely to produce death, 
etc. Upon this last indictment, three of said five defendants 
were arraigned for trial. They plead the former indictment, 
and orders; that they were the identical persons who had 
been so discharged and acquitted, and that the felony charged 
in said last indictment, was the identical felony charged in 
said first indictment, and not another and different felony, 
and also plead not guilty. 

The Solicitor General demurred to the plea of former ac- 
quittal, and after argument, the Court sustained the demur- 
rer, and overruled that plea, upon the ground that it was no 
bar to said trial. The case was then continued, as to Holt, 
(the other two were tried, and found not guilty,) and he now 
assigns as error the order overruling said plea of former 
acquittal. 


Geo. D. Rice and Jas. R. Brown, (by:the Reporter,) for 
plaintiffs in error, cited 2d Hale’s P. C., 244; Rix vs. Shern, 
2d C. & P., 634; State vs. Ray, Ist Rice, 1; Roberts & Copen- 
haven vs. the State, 14 Ga. R., 8: 3d Gr. Ev., sec. 36, and note, 
and State vs. Shepard, 7 Conn., 54. 


S. C. Jonnson, Solicitor General, for the State. 











e— cr VS t 





ATLANTA, DECEMBER TERM, 1868. 189 





Holt vs. The State of Georgia. 





WARNER, J. 


The error assigned to the judgment of the Court below is, 
in sustaining the demurrer to the defendants’ plea of former 
acquittal by the order and judgment of the Court, as provided 
by the 4554th section of the Code. In the first indictment, the 
defendants are charged with shooting at Margaret Ralston 
with a loaded pistol, on the 10th day of August, 1865, felo- 
niously and of their malice aforethought, with intent to mur- 
derher. In the’second indictment, the defendants are charged 
on the same day, in the same county, with having feloniously 
and maliciously shot a loaded pistol at Margaret Ralston, stri- 
kingand beating her. It istrue thatthe first indictment charges 
the defendants with an assault with intent to murder Margaret 
Ralston, and the second indictment charges them with an 
aggravated riot. The plea alleges that the defendants are 
now indicted for the same acis as charged in the former in- 
dictment, for which they have been acquitted, and the demur- 
rer to the plea admits the truth thereof. If the defendants 
have been legally acquitted for the same criminal acts in the 
first indictmené, as are now charged against them in the. 
second indictment, though a different name is given to the 
offence in the’ second indictment, it is extremely difficult to 
perceive upon what principle they can be twice tried for the 
same criminal acts; although, technically, it may not be for 
the same offence in name. Can the State put a party upon 
trial the second time for the same criminal act after he has 
been acquitted, by changing the name of the accusation? If 
it can, then his constitutional protection does not amount to 
much. The effort here is, to evade the provision of the con- 
stitution by changing the name of the offence. The record 
shows that the defendants have been indicted the second time 
for the same identical criminal acts for which they have been 
acquitted, but the reply is, that you are not indicted for the 
same criminal offence; therefore, the former indictment and 
acquittal isno bar. If the State thinks proper, by its prose- 
cuting officer, to indict a party for an assault with intent to 
murder, upon a given state of facts, and upon the trial there- 
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of, the defendant is acquitted, can the State then prefer 
another indictment, alleging precisely the same state of facts, 
(with the exception of the malicious intent,) and put the party 
again upon his trial for the same criminal acts, by altering 
the name of the offence? The State, having made its election 
as to the nature and character of the offence, for which it will] 
prosecute the party upon a given state of facts, if, upon 
the trial, the defendant is acquitted, ought not the State to be 
bound by its election, and not be permitted again to indict 
and prosecute the defendant for the same criminal acts, under 
the name of another offence? The question to be answered 
is, has the defendant been arraigned and put upon his trial 
upon a sufficient legal accusation, for the same criminal acts 
with which he is charged the second time? If he has, then 
he has been put in jeopardy, within the true intent and mean- 
ing of the constitution, and cannot be tried the second time 
for the same criminal acts, under the same, or a different 
named offence. To hold otherwise, would be to hold that 
provision of the constitution which declares, “nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life or limb,” for all practical pwrposes, to be a 
mere shadow, and delusion. These views, are in accordance 
with the ruling of this Court, in Roberts & Copenhaven vs, 
the State, 14th Ga. Rep., 8. In that case this Court stated 
the rule to be, “that the plea of auterfoits acquit or convict is 
sufficient, whenever the proof shews the second case to be the 
same transaction with the first.” Let the judgment of the 
Court below be reversed. . 
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Joun M. Huieet al., plaintiffs in error, vs. SARAH E, Loup, 
defendant in error. 


M. purchased of W. a tract of land on time, giving his note for the 
purchase money, and taking the vendor’s bond for titles, went into 
the possession of the same, made valuable improvements upon the 
land, and afterwards L., a married woman, purchased the property as 
her separate estate from M., and paid the original purchase money to 
W., the original vendor, who executed a deed to M., and M., the first 
purchaser of the land, executed a deed to L., the married woman, 
receiving the sum of $31,000 00, in Confederate money. Subsequently 
the land was levied on to satisfy a judgment obtained against M., the 
first purchaser of the land from W., in favor of H., and was advertised 
for sale as the property of M. L. filed her billon the equity side of 
the Court, enjoining the sale, and praying a perpetual injunction against 
the sale thereof, on the ground that, in view of the facts of the case, 
the land was not subject to be sold in satisfaction of the creditor’s 
judgment. The Court below decreed a perpetual injunction : 

Held: that the judgment of the Court below, perpetually enjoining the 
judgment creditor, was error; that the Court below, upon the state of 
facts presented, should have ordered and decreed that the land be sold, 
and out of the proceeds of such sale, Mrs. L. be first paid the amount of 
the original purchase money, to which W. would have been entitled 
under his contract, with interest thereon up to the time of sale, and 
that the balance of the proceeds of the sale of the land be paid to the 
judgment creditors of M., according to their legal priority, in existence 
prior to Mrs. L.’s purchase of the land. 


Equity. Injunction. Decided by Judge Cottier. From 
Clayton county. 


The bill made the following case: James H. Waldrop 
sold to Wiley P. Mangum north quarter of lot No. 242, on 
credit, giving bond for titles, and taking Mangum’s note for 
the purchase-money. This note was not paid, Jas. . John- 
son, Esq., was employed to collect it. On the 4th July, 1862, 
said Waldrop made a regular fee-simple conveyance of said 
land to said Mangum, and delivered it to said Johnson, as 
Waldrop’s attorney. This deed was so made and left, when 
Waldrop was going to the ‘army, and in order that Johnson 
could, by levy and sale, enforce the lien on the land for the 
purchase-money. 

Johnson was about to do this, when, to-wit: on 9th Noy- 
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ember, 1863, P. H. Loud, as agent for his wife, Sarah BE, 
Loud, (who held a separate estate,) agreed with Johnson, ag 
attorney of Waldrop, and A. 8. Mangum, as agent for 
said Wiley P. Mangum, that Loud, as agent, should pur- 
chase said land, and “be subrogated to all the rights and - 
equities of the said Waldrop,” by paying to Johnson, ag 
such attorney, said purchase-money due Waldrop. In pur- 
suance of this agreement, Johnson transferred to said Loud, 
as agent for his wife, said judgment. Loud, supposing it to 
be a judgment for the full amount of the purchase-money 
aforesaid and costs, paid the full amount and costs to John- 
son, as attorney. However, there never was a judgment 
thereon, except for costs. Johnson delivered said deed to 
Loud. Afterwards, on the 9th of November, 1863, said W. 
P. Mangum, in consideration of $3,750 00, by her paid 
to him and to Johnson, as aforesaid, conveyed said land in 
fee to Mrs. Loud. She took said deed, she says, to make the 
chain of title complete. At said date, W. P. Mangum was 
insolvent, and since absconded, and removed to Louisiana, 
He never was in possession of said land, and yet John M. 
Huie has levied on it a fi. fa., in his favor, against said W. P. 
Mangum, A. S. Mangum efé al., founded upon a judgment 
obtained at May Term, 1862, of Clayton Superior Court, and 
was proceeding to sell said lot thereby. 

The prayer was, that Huie be enjoined from selling said 
land, and that Wm. T. Waldrop, administrator of J. H. 
Waldrop, be compelled to convey the land to Loud, as 
trustee for his wife. le 

Injunction was ordered by Hiram Warner, then Judge 
of the Superior Courts of the Coweta circuit. The answer 
did not deny nor admit the statements of the bill. At the 
trial, it was agreed that Judge Collier, then presiding, should 
hear testimony, and decide, both as to the. law and facts of 
the case, and direct a decree accordingly. 

After reading the pleadings aforesaid, said P. H. Loup 
testified, that in 1860, as agent or trustee for his wife, he 
bought of A. S. Mangum, as agent for W. P. Mangum, said 
land, giving therefor $3,700 00, in Confederate currency, 
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out of which he paid Johnson, for Jas. H. Waldrop, about 
$600 00, that being the amount of a claim for purchase- 
money, Which Loud understood Johnson held, as attorney for 
said Waldrop; that Johnson then delivered to him said 
first mentioned deed ; that he afterwards took said second 
deed from Mangum, and had both of them recorded. He 
testified, that he paid for the said lot with the separate funds 
of his wife, and specified the buildings and improvements 
thereon. 

JAMES IF’, JOHNSON, examined, testified that he had the 
note for collection, etc., as stated ; that when Mangum bought 


the lot, it was unimproved, but that Mangum’s father (the — 


old man lived there—W. P. Mangum was in the army,) had 
improved it; said deed was delivered to Johnson, as Wal- 
drop’s attorney ; was never delivered to W. P. Mangum, 
nor to any one for him, nor had been filed in the Clerk’s 
office; Mangum never paid any part of the purchase-money ; 
but it was all paid by Loud, as trustee for his wife, and the 
deed was delivered to Loud, as trustee, he having stepped 
into Mangum’s shoes; paid Mangum a profit on his bargain 
with Waldrop, and paid off, and discharged Mangum’s lia- 
bility to Waldrop for the purchase-money. 

The Judge,directed the jury to sign a decree that Huie’s 
fi. fa. be perpetually enjoined. Of this, complaint is here 
made. 


TipweE.t. & Fears, Hutr, for plaintiffs in error. 


M. ARNOLD, for defendant in error. 


WARNER, J. 


The questions of law, and the facts involved in this case, 
were, by agreement, submitted to the Chancellor in the Court 
below, who, upon consideration of the same, directed the jury 
to sign a decree perpetually enjoining Huie, the judgment 
creditor, from collecting his fi. fa. out of the property claimed 
by Mrs. Loud. This judgment of the Court is assigned for 
error here. The facts in the case, as presented by the record, 

VoL, xxxvui—13. 
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are in substance as follows: Mangum purchased of Wal- 
drop a tract of land on credit, giving his note for the pur- 
chase money, taking Waldrop’s bond for titles, went into fhe 
possession of the same, and made valuable improvements 
thereon. Afterwards, Mrs. Loud, a married woman, pur- 


chased the property from Mangum, as her separate estate, 


and paid the amount of the original purchase money due 
from Mangum to Waldrop. Whereupon, Waldrop executed 
and delivered a deed to the land to Mangum, and Mangum 
executed a deed conveying the land to Mrs Loud, receiving 
from her, as the consideration therefor, the sum of thirty- 
one hundred dollars in Confederate money. Subsequently, 
the land was levied on to satisfy a judgment obtained against 
Mangum in favor of Huie, and was advertised for sale as 
the property of Mangum. Mrs. Loud filed her bill enjoin- 
ing the sale, and prayed a perpetual injunction against the 
sale of the property under Huie’s judgment and fi. fa. 

The question in the case is, whether Mangum had such an 
interest in the land and improvements thereon as was subject to 
levy and sale in favor of his judgment creditors ? In our judg- 
ment, after the payment of the original purchase money, with 
interest due thereon up to the time of such payment, by Mrs. 
Loud, in discharge of the Waldrop debt, she acquired all the 
rights which Waldrop had in the land, and no more, as 
against Mangum’s judgment creditors. If the land and im- 
provements put thereon by Mangum was worth more than the 
amount of the Waldrop debt paid by Mrs. Loud, such excess 
of value of the property was subject to-the payment of the 
judgments obtained against Mangum prior to the sale of the 
property by Mangum to Mrs. Loud. 

In view of the facts of this case, it is our opinion and judg- 
ment, that the Court below should have ordered and decreed 
a sale of the property, and that out of the proceeds of such 
sale, Mrs. Loud be first paid the amount of the original pur- 
chase money to which Waldrop would have been entitled 
under his contract, with interest thereon up to the time of 
sale, and that the balance of the proceeds of the sale of the 
land be paid to the judgment creditors of Mangum, accord- 
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ing to their legal priority, in existence anterior to Mrs. Loud’s 
purchase of the Jand from Mangum. 
Let the judgment of the Court below be reversed. 





Ws. J. RussE1, plaintiff in error, vs. Evsenrus SLAToN, 
defendant in error. 


1. When a bill was filed, to enjoin a writ of possession in an ejectment 
case, after the judgment therein had been affirmed by the Supreme 
Court, alleging that the Supreme Court had, in its judgment, mistaken 
or overlooked material facts in the record. 

Held, that the bill was properly dismissed on demurrer. 

2. The judgment of the Supreme Court in a case, is a judgment affirm- 
ing or reversing the judgment below, and is final and conclusive be- 
tween the parties on the matters involved in that trial. The opinion of 
the Court, on the law of the case, does not stand on the same footing, 
and may be overruled, after argument, if shewn to be erroneous, even 
if unanimous. 


Equity. Demurrer. Decided by Judge Collier. Fayette 
Superior Court, March Term, 1868. 


Russel filed a bill, making the following averments: On 
the 6th of October, 1835, John T. Davis bought land-lot 
No. 120, 7th District, Fayette county, at sheriff’s sale, as the 
property of James McCarcell, the drawer, before the grant for 
the same had.issued from the State, and under said sale took 
immediate possession. The grant issued, and afterwards, on 
the 7th of February, 1837, it was again sold by the sheriff, 
as the property of said drawer, and Davis bought it again, 
and paid the purchase money, but took no deed from the 
sheriff. Davis remained continuously in possession till the 
last of 1844 or first of 1845. About the 1st of October, 
1838, said Davis and another owed Case & Stratton $1,500 00 
and gave them their note for that sum. Upon the unpaid 
part of this note a judgment was obtained, on the Ist of De- 
cember, 1847, in favor of T. M. Jones, a nominal plaintiff. 
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Russel bought said fi. fa., taking a transfer from Jones, and 
from Case, for his firm, and levied on said lot as the property 
of Davis, who was in possession. Slaton filed a claim to 
the land ; it was tried, and the land was found subject to said 
fi. fa., and, under it, the land was regularly sold by the 
sheriff, and bid off by Russel, at $250 00. On the 12th of 
April, 1853, the sheriff made a deed to Russel, and put him 
in possession of the land. Under said sale Russel is, and 
ever has been, in possession of the same. On the 28th of 
August, 1855, Slaton brought ejectment against Russel for 
this lot, and recovered the same with mesne profits. 

He then recited all that took place in the aforesaid eject- 
ment cause, almost in the words of the report of the same 
in 25th Georgia. Repart, 193, and that the judgment of the 
Supreme Court was made the judgment of the Superior 
Court, and thereupon, a writ of possession had issued to put 
him out, and Slaton in, possession of said land, and that the 
deed from Westbrook, sheriff, to May & Lambeth, was in 
fraud of the creditors of said Davis. 

Because of these things, and because, as Russel averred, 
said Supreme Court, by accident or mistake, overlooked the 
fact that complainant proposed, and offered to prove in the 
Court below, that the debt by which the land was sold, when 
Russel became the purchaser, existed at the time, and for 
many years before, said Davis abandoned or left the posses- 
sion of said land, and that the Judge of the Superior Court 
refused to allow Russel to make that proof, (that Court say- 
ing that the only question in the case was the statute of lim- 
itations, thereby misleading Russel’s attorneys,) and because 
said Court based its judgments, in part, on the fact that no 
such debts had been shown, overlooking said offer to show 
them, and because of the refusal of the Judge to allow the 
proof made, and because the Supreme Court also overlooked 
the fact that, on said trial, Russel proposed, by proof, to 
carry title down to Slaton, and that this evidence was 
rejected ; to prevent another action of ejectment, and to quiet 
his possession, Russel prayed that said writ should be enjoined, 
and that Slaton be decreed to be barred in the premises by 
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the verdict in said claim case. The injunction was granted, 
answer was filed, and so matters stood till the term aforesaid. 
The answer denied any fraud or knowledge of any debts 
charged, stated how Slaton got a title, ete. 

The cause came up on a motion to dismiss the bill for want 
of equity, and, if it had any equity, upon the ground that the 


equity was sworn off. The Court dissolved the injunction 


and dismissed the bill, and this is assigned as error. 


TipwELu & Fears, A. W. Hammonp & Son, for plain- 
tiffs in error, cited secs, 8040-1, 3062 Code; 15 Ga. B.,, 
107; 10 Ga. R., 399; 3 John R, 588; 2 Story’s Eq., 859 
21 Ga. R., 148; 19 Ga. R., 124; 25 Ga. R., 193. 


J. M. & W. L. Cauyoun for defendant in error. 


McCay, J. 


This is a bill filed under the following circumstances. 
Slaton brought ejectment, with several demises, against Rus- 
sel. The case was tried, and verdict was for the plaintiff in 
ejectment. Russel, the defendant, brought the case, by bill 
of exceptions, to this Court, where, at March Term, 1858, it 
was argued, and the judgment of the Court below was affirmed 
by this Court. That judgment was, at the next term of Fay- 
ette Superior Court, made the judgment of that Court, and 
a writ of possession issued. Russel then filed this bill, set- 
ting forth a history of the trial, and alleging that the Supreme 
Court had, in its judgment of affirmance, made a mistake as to 
certain material facts in the record, and praying a perpetual 
injunction against the plaintiff in the ejectment cause. At 
March Term, 1868, this bill was demurred to, and demurrer 
was sanctioned. To that judgment exceptions were filed. 

This is rather an extraordinary case. The title to this lot 
of land seems to have been always in dispute, no matter who 
was in possession of it. We are not disposed to protract this, 
interminable warfare. The demurrer was properly sustained. 
The real ground of the bill is, that the Supreme Court erred 
in its judgment of affirmance at the March Term, 1858. The 
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mistake of fact alleged was a small matter, and could have 
had no effect upon the judgment. Ifa man has held land 
adversely for seven years, and then aband ons it, the presump- 
tion is that his possession was only seemingly adverse, and that 
he has resigned his claim, and the existence or non-existence 
of creditors can have but little to do with it. 

But we place our affirmance of the judgment of the Court 
on higher grounds. 

1. The judgment of affirmance or reversal, by this Court, of 
the judgment of the Court below, is not the subject of review. 
This is a Court of the last resort, and it would be an extra- 
ordinary law, indeed, that would justify such a review. Not 
that this Court is infallible, but that such a proceeding would 
be child’s play. 

2. Certainly the argument of the Judge who writes out 
the reasons for the judgment, however false in logic or in fact, 
cannot be a ground for re-hearing that case. If the law of 
the case is adjudged wrongly, the Code provides that the 
question of law may, on motion, be re-heard, but until that 
is done, it is binding on the Court even for future cases. 

Weare aware that there have been cases when Courts, even 
of the last resort, have allowed their judgments to be opened 
and reheard. We think, however, that those cases are cases 
where there was fraud, no parties, or some state of facts which 
made the judgment a nullity. Ist Grattan, 81. 3d Call, 
323. 7th Grattan, 84. 

We do not say that their might not arise a case, in which 
it might be made the ground of a proceeding in the proper 
Court, that the judgment of this Court, in a case before it, 
was made upon a mistake of fact—as, for instance, the life of 
a party—or was procured by fraud. This is by no means 
such a case. This case, if sustained, would be on the ground 
that the Court had not read the record ; and did not, in fact, 
know what it was doing. 

Judgment affirmed. 
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CAMPBELL WALLACE, Superintendent of the Western and 
Atlantic Railroad, plaintiff in error, vs. MAry E. CANNON, 
defendant in error, 

(Brown, C. J., having once argued this cause in the Supreme Court, declined pre- 

slaing. 


When two or more parties are engaged in the same illegal transaction, in 
violation of the supreme law of the land, and one of them is injured 
by the carelessness, or negligence of the other, the Court will not lend 
its assistance in favor of either party to recover damages. The maxim 
of the law in all such cases is, ‘‘In pari delicto potior est conditio 
defendentis et possidentis.”’ 


Motion for new trial. Charge of the Court. By Judge 
CoLttiER. Fulton Superior Court. October Term, 1867. 


Those curious about the history of this. case, are referred 
to Cannon vs. Rowland, Sup. W. & A. R. R., 34th Ga. RB. 
422 8. C. 35th Ga. B., 105. 


The new superintendent was madea party, Rowland having 
died. It was an action by Mary E. Cannon, widow of Syl- 
vester Cannon, an employee of the Western and Atlantic 
Railroad, because of his death by the alleged carelessness of 
the employees of the said railroad, on the 6th of July, 1862, 
while he was acting as engineer, on a train from Atlanta, 
Georgia, to Chattanooga, Tennessee. Besides the general 
issue, the defendant plead that, at the time of the killing, 
there was no legal government of, or in, the State of Georgia, 
and no legal superintendent, agents or employees of the 
Western and Atlantic Railroad, and that said collision and 
killing did not take place by reason of any fault, negligence 
or misconduct of any lawful officer, agent or employee of the 
Western and Atlantic Railroad; that at said time, the govern- 
ment of the State of Georgia, and superintendence, control and 
management of the Western and Atlantic Railroad were in 
the hands of persons, inhabitants of Georgia, then engaged 
in insurrection against the Government of the United States ; 
that, at said time, said Sylvester Cannon was, by acting and 
serving as engineer on said railroad, unlawfully aiding and 
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abetting the enemies of the United States, because the per- 
sons with whom and under whom he was so acting and run- 
ning, were then engaged in acts of hostility, and were in in- 
surrection against the United States, and because said Cannon 
was, as such engineer, assisting in the transportation of troops, 
knowingly and willingly, to wage war against the United 
States; that said Sylvester Cannon was, at that time, an in- 
habitant of the State of Georgia, and was in insurrection 
against the United States ; that, at that time, Georgia was a 
State in which the laws of the United States were opposed, 
and their execution obstructed by insurgents and rebels against 
the United States, too powerful to be suppressed by the ordi- 
nary course of judicial proceedings ; that, by acting then, as 
such engineer, and assisting in conveying and transporting 
insurrectionary troops to fight against the forces of the United 
States, he was resisting and interfering with the unrestrained 
use by the Government of the United States of said railroad, 
contrary to the Act of Congress, approved 31st of January, 
1862, entitled, “An Act to authorize the President of the 
United States in certain cases to take possession of railroads and 
telegraph lines, and for other purposes ;” that, at said time, 
Cannon owed allegiance to the United States, and was en- 
gaged in levying war against the United States, and in giving 
the enemies thereof aid and comfort; that Cannon, at said 
time, was negligent and actively in fault, and did, by his mis- 
conduct, contribute to his own destruction ; and lastly, that 
any debt or liability that may have been incurred by reason 
of plaintiff’s allegations, was, in fact, incurred while carrying 
on the late war of secession against the United States of 
America, and in aiding and abetting and promoting said war. 
It was shewn that Cannon was killed by a collision on said 
road, on Sunday, the 6th of July, 1862; that he was at the time 
acting as engineer of the train from Atlanta to Chattanooga, 
freighted with passengers, most of whom were Confederate 
soldiers, who had no guas but two or three cannon, besides 
horses and harness, and wore the Confederate uniform; two 
of the cars were passenger cars, twenty-one other cars carried 
the soldiers. The train was the regular mail train, which 
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carried many letters and packages and military orders to 
the Confederate soldiers and Generals; that the down train 
which collided with his, was a freight train, which had been 
from Atlanta to Chattanooga, freighted with Confederate sol- 
diers, and was then returning empty to Atlanta; that he had 
been ordered out that day by Col. Camden, the agent of the 
road at Chattanooga; that Cannon’s train had been delayed 
because a certain turnout was too short to allow the passage of 
all trains that day ; that this turnout had been sufficient be- 
fore the war, but that the large amount of freight and soldiers 
that the road had to carry for the Confederate Government, so 
increased the number and length of the trains, that said turn- 
out was then too short, and that Cannon was aware of this diffi- 
culty in passing ; that the road was then in the habit of car- 
rying Confederate soldiers, and there were so many of them, 
and so much freight for the Confederate Government, that 
much confusion- was produced, yet, by care and observance of 
the rules, the trains could have been run without collision. ° 
On the question of negligence, it was shewn that Cannon was . 
upon the road that day, by order of the Master Machinist, 
that though behind his schedule time, he had been put back 
by the order of others, or the action of others, getting in his 
way ; that, being Sunday, it was unlawful for the freight train 
to be running, and that besides, he had passed all the regular 
down trains, and, by a rule of the road, it was provided that 
notice of any irregular train should ~ given by telegraph, 
and no such notice was given to Cannon’s train. There was 
also evidence as to the rules, as to speed of trains, and as to the 
speed of Cannon’s train at the time, and as to the age, char- 
acter and qualifications of Cannon, to show the quantum of 
damages due to his wife by reason of this loss. 

The Court charged the jury, among other things, that it was 
necessary for plaintiff to show that said Cannon was killed 
by the running of the cars of the Western and Atlantic Rail- 
road, and that without fault or negligence on his part, he 
being an employee of said road and engaged thereon, and as 
such, at the time; that the transportation of Confederate 
troops over the Western and Atlantic Railroad in 1862, for 
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the purpose of making war upon the government or author- 
ities of the United States, was contrary to the public policy 
and laws of the United States, and therefore illegal, and if 
Cannon was voluntarily engaged in the performance of acts 
in violation of the Constitution and laws of the United 
States, when he was killed, and from that cause solely, or from 
the fault or negligence of said Cannon, at the time he lost his 
life, plaintiff could not recover; that if the killing resulted 
solely from the fault or negligence of defendant, or its em- 
ployees, then plaintiff could recover. 

The verdict was for $5,000 00 in behalf of the plaintiff. 

The defendant moved for a new trial, upon the grounds — 
that the verdict was contrary to the evidence, etc., and because 
of the use of the “solely,” in said charge, in the two places 
where it occurs. 

The Court refused a new trial, and this is assigned as error, 
on the grounds aforesaid. 


P. L. Mynatr, L. E. Buecxey, for plaintiff in error. 


Constitution of U.S., art. 3, sec. 3, and Act of Congress of 


April 30th, 1790, sec. 1st and 2d, as to treason; Act of Con- 
gress, 31st January, 1862, 2 Brightly’s Dig., 192, Mrs. Alex- 
ander’s Cotton Case, 2 Wallace, show the policy of the U. 
8. This unlawful business prevents the recovery. Hilliard 
on Torts, vol. 1, 161-162. Gregg & Wyman, 4 Cush. R., 322. 
Bosworth vs. Swansey, 10 Metcalf R., 363. Foster vs. Thurs- 
ton, 11th Cush. R., 322. Lord vs. Chadburne, 42 Maine R., 
429. Saily vs. Smith, 11 John. R., 500. DeWentz vs. Hen- 
dricks, 2 Bing. R., 314. Holman vs. Johnson, 1 Cowper, 341. 
Peters’ C. C. R., 410, 3d Washington’s C.C. R., 276. The 
Court should not have used “solely,” Davis vs. Garrett, 6 
Bing., 716. (19 E. C. L. R., 215.) This case is covered by 
the Repudiating Ordinance of 1865, see Journal, 234. It is 
a debt by fair construction. S. W. R. R. Co. vs. Paulk, 
24 Ga. R. 356. 2 Kelly, 81, 85, 88. Ib., 252, 255-6, 271. 
3 Kelly, 380, 493. 5th Ga. R., 368-9. 6 Ga. R. 103. 9th 
Ga. R.,515. 15th Ga. BR. 4. 34th Ga., 405. Lastly, they 
contended that the 3d section of the Act of 1856 is uncon- 
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stitutional. Prothro et al. vs. Orr et al., 12th Ga. R. 36. ~ 
Inf’r Court vs. Hunt et al., 29th Gia., 158. 





Rosert Baueu, 8. B. Hoyt, for defendant in error, fur- 
nished no brief to the Reporter. 


WARNER, J. 


This was an action brought by the widow of Sylvester 
Cannon, an employee of the Western and Atlantic Railroad, 
against that road, to recover damages for killing her husband, 
by the negligence of another employee of the road, under 
the provisions of the Code. On the trial of the case in the 
Court below, it was insisted that the plaintiff was not enti- 
tled to recover, because her husband, at the time he was killed, 
was voluntarily engaged in the unlawful act of transporting 
Confederate soldiers and munitions of war, for the purpose of 
making war against the Government of the United States. If 
the husband of the plaintiff, at the time he was killed, and 
the other employees of the company, at the time of the inju- 
ry, were voluntarily engaged in transporting Confederate sol- 
diers and munitions of war upon the road, for the purpose 
of making war upon the Government of the United States, 
such voluntary engagement, on their part, was an ¢legal act, 
in violation of the Constitution of the United States, the 
supreme law of the land. The Court below charged the jury 
in relation to this point in the case, “If you shall believe 
from the evidence in this case, that the deceased was volun- 
tarily engaged in the performance of acts in violation of the 
Constitution of the United States when he was killed, and 
from that cause solely, or from the fault or negligence of the 
said Sylvester at the time he lost his life, then the plaintiff 
is not entitled to recover. If the killing resulted solely from 
the fault or negligence of the defendant, or of an employee 
of the defendant, then the plaintiff is entitled to recover.” 
This charge of the Court is excepted to, and assigned for 
error here. 

The charge of the Court, so far as the same relates to 
the illegal employment of Cannon, and the other employees 
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of the road, at the time of the injury, in view of the eyvi- 
dence in the record, was error. The question involved 
in that branch of the case was, whether the parties were 
voluntarily engaged, at the time of the injury, in an unlawful 
transaction, in violation of the Constitution and laws of the 
United States; that was a distinct ground of defence against 
the plaintiff’s right to recover. The injury was caused by 
the collision of the two trains running upon the road. The 
evidence is, that Cannon’s train was freighted with Confede- 
rate soldiers, two or three cannon, besides horses and harness, 
etc. Murphy testifies, “that in 1862, the road was in the 
habit of carrying Confederate soldiers; there were so many sol- 
diers, and so much freight of the Confederate Government, 
that a great deal of confusion was produced.” - Wing, the con- 
ductor on the down train, testifies, “that he had been carry- | 
ing a load of Confederate soldiers to Chattanooga, and was 
returning with an empty train; that he was ordered out by 
Col. Camden, the agent of the road at Chattanooga.” In 
view of the evidence contained in the record, as to the illegal 
employment of the parties at the time the alleged injury 
occurred, the Court, in our judgment, should have charged 
the jury, that if they believed, from the evidence, that, at 
the time Cannon was killed by the collision of the railroad 
trains, the railroad company and the employees of that com- 
pany, (including Cannon, as well as the other employees, 
whose negligence caused the injury,) were voluntarily engaged 
in the transportation of Confederate soldiers on the road for 
the purpose of making war upon the Government of the 
United States, then the plaintiff is not entitled to recover. 
There was much said, on the argument of the case, about 
the down freight-train running on Sunday, in violation of 
the statute of this State. We do not recognize the doctrine, 
that one offender against the law, can set-off against the 
plaintiff that he, too, is a public offender, in another distinct 
transaction. See Mahony vs. Cook, 26 Pennsylvania R., 
342; The Philadelphia, Washington and Baltimore Railroad 
Company vs. The Philadelphia Steam Tow-boat Company, 
23 Howard’s U. 8. R., 209. To bring the parties with- 
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in the rule of the law applicable to such cases, they must 
both have been engaged in the same illegal transaction ; it is 
such cases only, that the maxim of the law, “ Jn pari delicto 
potior est conditio defendentis et possidentis” applies. In all 
such cases, the rule of the law is, to leave the parties where it 
finds them, giving no relief, and no countenance to claims of 
that character; not for the benefit of the defendant, but 
upon grounds of public policy. Let the judgment of the 
Court below be reversed. 





Irwin H. Woopwarp, plaintiff in error, vs. SamueL M. 
GATES et al., defendants in error. 


1. In an action for waste, a witness should state facts, and while he may 
give his opinion, accompanied by the facts upon which it is predicated, 
as to the number of acres from which the timber has been cut, the value 
of the land before and after it was cut, the whole number of acres in 
the tract, the proportions of timbered land and the like; it is error in 
the Court to permit him to give, in evidence, his opinion that the estate 
of the remainder-man has been damaged a certain amount by the 
defendant. It is the province of the jury to draw, from the facts stated, 
their own conclusion, as to the amount of damage, if any, sustained 
by the plaintiff. 

2. If the complainant, in a bill in equity, intends to waive the answer of 
the defendant under oath, he must so state distinctly. The statement 
that he is able to prove the allegations in his bill, without the answer 
of the defendant, is not a compliance with the Code. 

3. If complainant waives an answer under oath, the answer filed, is not 
evidence. It may be used, however, as an admission of record, and 
complainant is not bound to prove any fact admitted. But when so 
used, the admission must be taken, together with any seein: or 
explanations accompanying it. 

4, The statute of Gloucester, as to the forfeiture, was not of Siaid' in 
Georgia prior to the adoption of the Code, and it was error in the 
Court to instruct the jury that they might find a forfeiture of the life- 
estate upon .evidence of acts, most, if not all, of which were done . 
prior to that date. The evidence upon which the forfeiture was claimed 
should have been confined to acts of waste since 1st January, 1863. 

. The stringent rules of the English law, relative to waste, were not 
applicable to our condition; and were not embraced in our adopting 


or 











206 SUPREME COURT OF GEORGIA. 





Woodward vs. Gates e¢ al. 





statute. It is not always waste’in this State for a tenant-for-life to cut 
growing timber, or clear land. Regard must be had to the condition 
of the premises ; and the proper question for the jury to decide, under 
the instruction ofthe Court, will be, did good husbandry require the 
felling of the trees, and were the acts such as a judicious, prudent owner 
of the inheritance would have committed ? 


Equity. Waste. Tried before Judge CoLLIER. Meri- 
wether Superior Court. August Term, 1867. 


A. Gates and Catharine Gates, minor children of Samuel 
' M. Gates, deceased, and Samuel M. Gates, James B. Gates, 

Mary E. Gates, Nancy C. Gates and Matilda H. Gates, minor } 
children of Benjamin K. Gates, deceased, by their guardian 
and next friend, filed a bill against Irwin H. Woodward, by 
which they made the following averments: In 1854, their } 
grand-father, Benjamin Gates, died, leaving a will, of which 
the third item was as follows: 


| ‘‘T give and bequeath to my beloved wife, Emeline Gates, for and 
during her natural life only, (here follows a description of certain lands 
in Meriwether county, Georgia,) containing, in all, two thousand and 
twenty-two and one quarter acres, more or less, with all the rights and ) f 
members thereunto belonging. And also, forty-one negroes, to-wit: 
(naming them, etc.,) and their increase, and also all my household and 
kitchen furniture, the blacksmith tools at my house place, my cotton gins 
and all the out-houses, furniture at my home-place, salamanda safe, 
double barrelled shot-gun and revolvers; and at the death of my wife, 
all the aforesaid property to go to my grand-children Benjamin K. Gates 
and Samuel M. Gates, during their natural lives, and at the death of each 
one of them, his portion to his children, the salamanda safe to Benjamin 
K. Gates, and the balance equally between said Benjamin K. Gates and 
Samuel M. Gates.’’ 








| The will was proven, and the executor at once put said | 

Emeline into possession of said lands. Soon afterwards, the 

| widow married said Woodward, who owned a number of 

| slaves and was largely in debt. 

| At the date of the marriage, a reasonable proportion of said 

- Jands still had the original forest growth.thereon, but there 
was cleared land sufficient. to employ the slaves bequeathed 
to said Emeline. Said lands, if properly preserved, would 
be of great value to the remainder-men. But Woodward soon 
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determined to use said lands, without reference to the preser- 
vation of the reversionary interest, but so as to make the most 
of it for himself during his wife’s life. Accordingly, Wood- 
ward moved his family, by a former wife, and his own slaves, 
on to said premises, and, from time to time, hired other slaves 
and employed the accumulated force of said slaves in cutting 
down the forest growth and clearing said land. Once com- 
plainants’ neighbors and relatives remonstrated with Wood- 
ward about this waste, and Woodward promised to desist, 
and did so for a short time; but the complainants’ fathers 
both having died, leaving these minor children, Woodward 
renewed his acts of waste, and is continuing them, and will 
render the reversion almost, if not entirely, worthless, unless 
he be restrained. Since the emancipation of slaves, he is 
more wanton in said acts, and avows a purpose to hire freed- 
men for the express purpose of clearing more of the land. 
The waste already done by him has damaged the reversion 
$10,000 00. 

(They further averred that Woodward had received, as the 
proceeds of said waste, large sums of money, which he had 
invested in lands and other property elsewhere, and had taken 
the titles in his own name in fee, and was thus seeking to 
transfer the real value of the lands so held for the life of 
said Emeline, to other lands and other property, to which he 
may acquire the title in fee. And they prayed that Wood- 
ward should “set forth in his answer to this bill his annual 
income from said estate, and the manner of investing the 
same, and what property he has accumulated, its kind and 
character, and the titles taken since he has intermarried with 
said Emeline, and that he be required to convey to them 
any lands and other property secured to himself by reason of 
said waste, “ And in the prayer for subpena, at the close of the 
whole bill, they prayed that Woodward should appear and 
“answer the premises under his corporal oath.”) 

They stated that they “were able to prove, without the 
answer of said defendant,” the other allegations. They con- 
tended that the life-estate was forfeited by said waste, and 
prayed that it should be so decreed, and that he should be 
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enjoined from future waste, and be made to pay for the pay 
waste, etc. 

The defendant demurred generally upon the grounds that 
the complainants had an adequate common law. remedy, and 
shewed no reason for the relief sought, and specially to so 
much of the bill as sought discovery and recovery of the 
amount of income from the estate mentioned in said bill, and 
the investments made by said defendant of the same, and to 
so much of said bill as sought a forfeiture of the life-estate, 

The Court sustained the special demurrer, and struck out 
those parts of the bill and of the prayer which are stated 
within brackets ante. 

Woodward then answered the bill. He admitted the alle- 
gations as stated, except as follows: He married said widow 
in April, 1855, she then being about forty-five years old ; he 
then lived in Monroe county, Georgia, and was amply able to 
pay all his debts without inconvenience or sacrificing any por- 
tion of his estate ; he took his wife to his said house, and staid 
there till the next year, and then moved with her and his three 
children to said Meriwether place; that he carried with him 
one negro man, his carriage-driver, and a woman, his cook, 
and their six children, and he purchased another man and his 
wife and three children, and also purchased two negro girls 
and two children: used these girls as seamstresses only ; be- 
sides those, he did not take to said place any slaves, either 
his own or hired, though he then owned twenty-five or thirty 
slaves. In 1857, he purchased about fourteen hundred acres, 
the Petit place, adjoining said premises, and early in 1858, 
removed his slaves to the Petit place. Hestated that when he 
went to the Gates place, it had twelve or thirteen hundred 
acres cleared, and nine hundred acres in the forest growth; 
some six or seven hundred acres of the cleared land was worn 
out and seemed to have been turned out some time before, 
unfit for cultivation, grown up in pineand other bushes, ete. ; 
of the remainder, there was about two hundred acres of fresh 
land, and in good order for cultivation, the balance, though 
much worn, by-manuring and preparing, would pay for culti- 
vation ; but there was not sufficient land cleared to keep the 
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hands employed, etc. He gave a detailed statement of his 
management ef it, and the Petit place, so as to show that he 
was not clearing too much of said premises, and stated that 
during a part of the time, while he was so clearing, com- 
plainants’ fathers passed by, saw it being done, and made no 
objection ; that since 1858, he had not cleared in all over one 
hundred acres on said Gates place, and had improved the 
swamp by ditching, etc.; the clearing in part, was removing 
timber prostrated by an hurricane. 

On the trial, Dr. Parks testified, that he had known the 
land many years, and lived next to it, that Woodward com- 
menced clearing on the premises in 1855, and in that year 
and in 1856, cleared one hundred and forty or one hundred 
and fifty acres, and was clearing on the land in the fall of 
1866 ; that a part of this, say almost all, or about forty or 
fifty acres, was land on which the timber had been torn down 
by an hurricane, and it was proper and good husbandry to 
clear this up, and use the timber in repairing the place ; about 
one hundred acres cleared by him was swamp-land, which 
required great labor to clear and reduce it to cultivation. 
He said he thought that the land was worth, when Wood- 
ward took possession of it, $3 00 or $4 00 per acre, but now 
nothing ; perhaps, fifty cents per acre, as there is not suffi- 
cient timber to keep it up; that, in his opinion, the rever- 
sionary estate had been damaged, by Woodward’s waste, 
$3,000 00 or $4,000 00. He thought it would take the 
timber of thirty-five acres per annum to keep up the farm. 
A Mr. Jones testified, that Woodward had cleared about 
one hundred acres on said land; that the timber on fifteen or 
twenty acres would be needed per annum to keep the place 
in repair, and he stated that, in his opinion, the reversionary 
estate had been damaged, by Woodward’s clearing, $1,000 00. 

There was some other testimony, but that is not material 
now. The defendant’s solicitor objected to the said opinions 
of Parks and Jones, but the Court allowed them given in as 
evidence. 

The Court charged the jury, among other things, as follows: 
That portion of the bill which originally prayed for a discov- 

VoL, xyxvi—14. 














210 SUPREME COURT OF GEORGIA. 





Woodward vs. Gates ef al. 





ery having been stricken out, upon demurrer, the bill is one in 
which the complainants undertake to prove the facts neces- 
sary for a recovery. The answer is simply pleading, not evi- 
dence for the defendant ; the admissions in the answer against 
his interest, is evidence for the complainants. Waste is any- 
thing which works a permanent injury to the substance of 
the inheritance, willfully committed or carelessly allowed, 
Does the testimony show that there has been a waste or reck- 
less use or consumption of the substance of the inheritance 
of complainants by the defendant, and that without due 
regard to the rights of complainants? If so, that is waste. 

He then read section 2235 of the Code to the jury, and 
added: If you should believe, from the evidence, that the 
life-tenant has failed: to exercise the ordinary care of a pru- 
dent man, in the use and enjoyment of such estate, for the 
protection and preservation of the estate of the remainder- 
men, or willfully or carelessly permitted acts of waste to 
take place, he forfeits his interest to the remainder-men, and 
they are entitled to immediate possession. 

The jury found that the life-estate was forfeited, and that 
Woodward should pay complainants $2,000 00 and costs. 
A new trial was moved for, upon the grounds that the ver- 
dict was contrary to the evidence, etc., and because the Court 
had erred in each of said propositions stated in his charge, and 
because he erred in allowing Parks and Jones to give their 
said opinions. The Court refused a new trial, and this is 
assigned as error, on said grounds. 


W. Dovenenrty, B. H. Bieway, for plaintiffs in error. 


B. H. Hix for defendant in error. 


Browy, C. J. 


It was competent for the witnesses to give their opinions, 
accompanied by the facts upon which it was predicated, as to 
the whole number of acres from which the timber had been 
cut by Woodward, the value of the land before and after it 
was cut, the proportion which the timbered land bore to the 
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cleared land on each tract, and the like. But it was error in 
the Court to permit the witnesses to give their opinions that 
the estate of the remainder-men had been damaged a certain 
amount by the acts of the life-tenant. The amount of dam- 
age, if any, was the very question to be found by the jury. 
It was the conclusion to be drawn from all the facts given in 
evidence. It was the province of the twelve jurors, after 
weighing all the evidence, to form that opinion, or draw that 
conclusion, and not the province of the witness. 10 Ga. 
R., 529. 

2. We do not think the complainant by his bill waived 
the answer of the defendant in this case. It is true he states 
he is able to prove the allegations of the bill without the 
answer of the defendant. This may be true,-and he may 
still have a right to insist on the answer. If the bill were 
for discovery only, and it contained this statement, he might 
not have a right to maintain it. But, having alleged other 
equitable grounds for the interference of a Court of Chancery, 
and having obtained a status in that Court, he has a right to 
the answer of the defendant, unless he specially waives it. 
Section 3046 of the Revised Code provides, that a party seek- 
ing relief, may waive discovery ; and in such case the defend- 
ant’s answer is not evidence. Section 4136 declares that 
defendant need not verify his answer, if discovery is specially 
disclaimed. The mere statement that the-complainant is able 
to prove the allegations contained in his bill, is not such 
special disclaimer as the Code contemplates. 

3. When the answer is specially disclaimed, it is not evi- 
dence for the defendant. But like any other pleading, it is 
an admission of record, so far as it contains statements or 
allegations favorable to the complainant, who is not held to 
prove any fact admitted by the answer. If, ho wever, th 
complainant insists on the answer as an admission of record, 
he must take it as a whole; and he will not be permitted to 
insist on the admitted fact, to the exclusion of any qualifica- 
tions or explanations accompanying it. 

4, We are satisfied the charge of the Court was too sweep- 
ing as to the forfeiture of the estate by Woodward. The 
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evidence of waste in this case, related mainly, if not entirely, 
to a period anterior to the adoption of the Code, (first Jan- 
uary, 1863.) Prior to that time there was no law in this 
State which operated a forfeiture of the life-estate by the 
commission of waste. The life-tenant was liable for the dam- 
age done, but not to the forfeiture of the life-estate. 

This question was decided by this Court in the case of a 
widow, who had a life-estate in dower, and had committed 
waste, in Parker et al. vs. Chambliss, 12 Ga., 235. In that 
case the question was whether the widow, the waste being ad- 
mitted, did not forfeit her estate under the statute of Glou- 
cester, and the Court held that she did not. They ruled that 
the statute of Gloucester was of force under our adopting 
statute, so far as it makes a tenant-in-dower liable for waste 
committed, but they rejected the harsh and penal remedy pro- 
vided by the statute. Weconcur in this view. The State of 
Georgia has her own system of penal laws, and we see né 
reason why an English statute may net be held to have been 
applicable to our condition, when our adopting statute was 
passed, so far as rights are concerned, and inapplicable as to 
the harsh penal remedies given by it. 

The learned Judge delivering the opinion in the case of 
Dickinson et al. vs. Jones and Thornton, 36 Ga., 97, seems to 
hold that the statute of Gloucester is of force in this State, 
without qualification. But this is obiter, as the only question 
before the Court was, whether the Court below erred in re- 
fusing to grant an injunction to stay waste, in the case made 
_by the bill. And by reference to the report of the case, we 
find it distinctly stated that the complainants prayed an 
“injunction against the acts of waste aforesaid,” without re- 
siricting the proper use of the life-estate. It is evident, there- 
fore, that the question of forfeiture was not before the Court, 
and no adjudication was made on that point. Indeed, no 
forfeiture was claimed. 

5. We are satisfied that the stringent rules of the English 
law relative to waste were not applicable to our condition, 
and were not adopted in this State. At the time our adopt- 
ing statute was passed, the country was new; comparatively, 
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a very small part of our lands were in cultivation, the cleared 
lands were everywhere surrounded by plenty of forest, and 
timber was considered of but little value. In many cases it 
was a positive benefit to the inheritance for the tenant-for- 
life to clear up, and put part of the wild land in cultivation. 
That which would in England have been very injurious to 
the estate of the remainder-man, was in Georgia very benefi- 
cial. The one was an old country, with a very limited 
quantity of timber; the other was a new country, covered 
with boundless forests, where it was difficult to get labor to 
clear the land and prepare it for cultivation. In England, 
the felling of the timber by the tenant-for-life worked irre- 
parable injury. In Georgia, it may or may not have injured 
the estate of the remainder-man; and if it did, the damage 
could generally be compensated by going a little further to 
the timber on the wild lands. Under these circumstances, it 
was reasonable to compel the tenant-for-life to pay the dam- 
ages done by him to the inheritance, but unreasonable to 
forfeit the life-estate with treble damages. 

At the time the Code was adopted, our condition was ma- 
terially changed. A large proportion of the timbered: land 
of the State had been cleared and cultivated, and timber was 
much more an object than it was at the date of our adopting 
statute. The result was the adoption of a new rule, that in 
case of waste, the tenant-for-life shall forfeit his interest to the 
remainder-man, if he elects to take immediate possession. 
But the rule of the statute of Gloucester as to treble dam- 
ages is not still adopted. Revised Code, 2229. This section 
of the Code declares that the tenant-for-life is entitled to the 
full use and enjoyment of the property, so that, in such use, . 
he exercises the ordinary care of a prudent man for its pre- 
servation and protection, and commits no acts tending to the 
permanent injury of the person entitled in remainder or re- 
version. In determining what amounts to waste, regard must 
be had to the condition of the premises, and the inquiry should 
be, did good husbandry, considered with reference to the cus- 
tom of the country, require the felling of the trees, and were 
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the acts such as a judicious, prudent owner of the inheritance 

would have committed? 2 Greenl. Ev., 656; 10 Ga., 321; 

7 John., 232; 4 Dev. and Bat., 179; 7 Ala., 514. 
Judgment reversed. 





Isaac V. N. Dutcuer, JR., plaintiff in error, vs. Tur Jus- 
TICES OP THE INFERIOR Court oF FuLTon County, 
defendants in error. 


A witness for the State, in a criminal case, who, in obedience to a sub- 
pena served upon him while temporarily in this State, actually comes 
from his home, in a distant State, where he resided when the subpena 
was served upon him, and testifies in the cause, is entitled to mileage 
from the county treasury, for the whole distance traveled in coming 
from and returning to his home. 


Cost in criminal cases. Decided by Judge CoLLiER. Cham- 
bers. Fulton county. December, 1867. 


An indictment for larceny after trust, etc., was pending in 
Fulton Superior Court. The record does not show whose prop- 
erty was stolen. During April Term, 1867, said Dutcher, 
who resided in St. Louis, Missouri, being in the court-room, 
was subpoenaed in said case, on behalf of the State. Under 
the subpena, he attended court till it adjourned, and the 
Solicitor General permitted him then to go home, without 
requiring a bond to return, upon his promise that he would 
return, in obedience to said subpena. He did return, attended 
the Court, was sworn, and gave his testimony in the case, 
He proved his subpena, claiming twenty-one days, at $2 00 
per diem, and in coming and returning, twenty-two hundred 
and fifty miles, at $2 00 for each thirty miles. He asked 
the Judge to approve said account, so as to authorize the 
county treasurer to pay it. The Judge allowed the per diem, 
and the mileage for three hundred and seventy-five miles, 
traveled in this State, but refused to allow mileage for travel 
beyond this State. This refusal is assigned as error. 


iinet ee 
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Hoce & SPRAYBERRY, (by the Reporter,) for plaintiff in 


error. 


W. H. Hutsey, Solicitor General, for defendants in error, 


McCay, J. 


Section 3792 of the Code is in these words: 

“Witnesses for the State, in a criminal prosecution in the 
Superior Courts, attending in a different county from that of 
their residence, shall receive $2 00 per day during their 
attendance, and $2 00 for each thirty miles traveled in going 
and returning, which shall be paid,” ete. 

Judge Collier held, in this case, that the law would per- 
mit a payment of mileage, to and from the State line, but 
not further. We see no reason for the restriction. The 
reason of the law is certainly in favor of the ‘payment from 
and to his residence, wherever that may be. 

As a matter of public policy, it is important that witnesses 
should be encouraged to appear, and there is nothing in the 
Act expressly confining it to persons resident in the State. 
They have a public duty to perform, but a citizen of another 
State owes no such obligation. He happens here, and whilst 
here, becomes a witness to a violation of our laws. He is 
subpeenaed whilst here. If permitted to leave, he is under 
no obligation to return. If kept here by force, which, per- 
haps, the State might do, it would certainly be at her expense. 

The better policy, and there is nothing in the law to the 
contrary, is to pay him for coming and going. 

This gentleman, as it appears, has, in good faith, made a 
long journey, perhaps mueh to his own inconvenience, for the 
benefit of the county of Fulton, and as the spirit and reason 
of the statute, not to say its express words, gave him mileage, 
we think it was error not to have allowed it. 

Judgment reversed. 
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JESSE L. BLALock et al., plaintiffs i in error, vs. JOHN PHt- 
LIPS, debate in error. 


Plaintiff, in the Court below, sold to defendants four bales of cotton, while 
Confederate money was the currency, and had a market value, and was 
to receive that currency in payment. Defendants delayed payment 
till after the Confederate armies had surrendered, when ope of them, 
with knowledge of the surrender, visited the plaintiff at his residence 
in the country, and paid the debt in Confederate eurrency, ata time 
when plaintiff swears he had no knowledge of the surrender. 

1. Held, That in such case, it is a question proper for the jury to deter- 
mine, whether defendant practiced a fraud upon plaintiff by taking ad- 
vantage of his ignorance, and misleading him, and inducing him to 

‘receive the notes in payment, when defendant knew they were in fact 
of no value, by reason of the failure of the Confederacy. 

2. If plaintiff was induced by fraud to take the notes, and they had ceased 
to have any market value, when he learned the fact of the surrender, 
he was not bound to tender them back to defendant to enable him to 
maintain an action for the amount due him for the cotton. 

8. The plaintiff, in this case, waives the tort committed by the defendants 
in forcibly taking the cotton from his gin house, by the form of action 
brought; and can only proceed for the price of the cotton. 

4, The conduct of certain jurors who, while they were charged with the 
case, conversed with a person not on the jury, in presence of a number 
of others about the case, and used expressions favorable to the right of 
the plaintiff to recover, assigning as a reason that defendant, sworn as 
a witness, had contradicted himself, when in fact he had not, is highly 
reprehensible, and a new trial should have been granted by the Court 
below on that account. Jurors should speak to no one, nor permit any 
one to speak to them about the case, while charged with its considera- 
tion. 





Motion for new trial. Misconduct of Jury. Decided by 
Judge Cottier. Fayette Superior Court. March Term, 
1868. 


Phillips brought an action against Blalock and John T. 
Hewell, as partners in cotton-buying. It was called, in the 
declaration and in the bill of exceptionsy “an action on the 
case,” but, in fact, it contained four counts, in each of which 
it was averred that Phillips had sold and delivered to said 
defendants, at their special instance and request, two thou- 
sand pounds of lint cotton; two of these counts were upon 
special promises to pay, in one $30 per 100 lbs., and in the 
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other $50 per 100 Ibs., and the other two were upon prom- 
ises to pay what the cotton was reasonably worth, the one 
putting its value at $30 per 100 Ibs., and the other putting 
it at $50 per 100:lbs. The defendants plead that they pur- 
chased said cotton from the plaintiff for Confederate currency, 
and with it had paid him for it. 

The evidence was substantially this: All the parties were 
sworn and agreed, that on the 7th of March, 1865, plaintiff 
sold to the defendants four bales of cotton, weighing five hun- 
dred pounds each, at one dollar per pound, to be paid in 
Confederate currency, and took their note for the $2,000 00, 
agreeing to keep the cotton in his gin-house, at defendants’ 
risk, till they called for it, and that plaintiff set it apart in 
his gin- house for them ; on the 3d of May, 1865, Blalock, en 
route to a justice’s court, called on plaintiff, and paid him the 
note, and $20 00 in said currency, as interest; that about the 
last of July, 1865, Blalock called for the cotton; plaintiff re- 
fused to deliver it, saying the currency was worthless when he 
took it, and that he would not deliver the cotton, but was 
willing to arbitrate the matter; that afterwards, on the 3d 
of August, 1866, the defendants and others went to the gin- 
house of plaintiff, at night, armed, and by force, took’ the 
cotton and carried it away. 

The plaintiff swore that he called for payment of said note 
several times, but, by reason of the absence of one or the 
other of the defendants, it was not paid, while the defendants 
testified that they could and would have paid him, but he 
said he only wished to know that the note would be cashed 
on demand, as he wished, with its proceeds, to purchase a 
slave from one McIntosh, and they showed, by another, an 
offer to pay, and that plaintiff said he did not then wish the 
money. Plaintiff also swore that, when he took the currency 
from Blalock, he knew nothing of the surrender of the Confed- 
erate armies, nor learned it till, on the same day, he went to 
trade with McIntosh, who gave him the information, and 
refused to receive the currency, but Blalock swore that when 
he paid the note, he told plaintiff that Lincoln was dead, and 
that Lee had surrendered. The defendants both testified, 
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that after plaintiff had shewn Blalock the cotton, and refused 
to deliver it to him, Hewell had bought out Blalock’s inter- 
est, by giving him his note for $360 00 in gold, which was 
subsequently paid off by part of the proceeds of the cotton, 


_when Hewell sold it, and that, while it was true Blalock was 


present when the cotton was forcibly taken from the gin- 
house, he had no interest in the cotton. The reasons for his 
going, given by Blalock, was, in one instance, because he 
wished to look after his wagon and team, which was hauling 
the cotton, and, in another, that he went because some of the 
boys who went along were drinking, and their parents would 
not allow them to go unless he went. 

The value of cotton was shewn to range from twenty-six 
cents to forty-three cents per pound, during 1865. There 
was no evidence as to the value of Confederate currency, 
except as aforesaid, and that, soon after the Federal army 
took Macon, Georgia, $10 00, in gold, bought $2,500 00 
in such currency. 

Defendants’ attorneys requested the Court to charge the 
jury, that, if Blalock had sold out his interest in the cotton 
to Hewell before Hewell took it, Blalock was not liable in 
this: form of action. The Court refused so to charge, but 
charged that, if, under the rules which he had laid down, 
(what they were does not appear,) the title and possession had 
not passed to the defendants, and the defendant, Blalock, aided 
or assisted, in any way, in taking the cotton, then he was 
liable in this form of action; but if the title and possession 
had passed, or the defendant, Blaclock, did not aid or assist 
in taking the cotton, then he was not liable. 


The plaintiff had a verdict for $$20 97. Thereupon, 
defendants’ attorneys moved for a new trial, upon the grounds 
that the verdict was contrary to the law and evidence, that 
the Court erred in not charging as requested, and in charg- 
ing as he did, and because of misconduct of several of the 
jurors. 

It was shewn, by the affidavit of several persons, that, 
during said trial, Isaac Hastie and James Lynch, two of the 
jury, said, in the presence of persons at table with them, that 














i a i e we fw ao 57 tet fl 








ATLANTA, DECEMBER TERM, 1868. 219 





Blalock e# al., vs. Phillips. 








‘ they had heard the testimony of said defendants, that they 


both first swore that the cotton belonged to Blalock, and 
then swore it was not his, and that, according to that testi- 
mony, they did not see how they could do otherwise than 
find for plaintiff; that the currency was worthless when 
paid, it being after the surrender of Johnson’s army, and that 
plaintiff should be paid for his cotton. 

It was shewn by another affidavit that, during said trial, 
H. Smith and James Lynch, two of the jurors, spoke to 
Wright Martin concerning said cause, Smith saying it was 
“a dead case,” and Lynch saying “it was a worse case than 
the Field’s land case,” (which had just been tried,) and Smith 
asked Martin what he thought of the case. The affiants 
stated in their affidavits that they did not communicate these 
things to the defendants or their attorneys till after the ver- 
dict, and Blalock, and Q. C. Grice, his attorney, affirmed that 
they knew nothing of said facts till after said verdict. 

In reply, the plaintiff’s attorney submitted the affidavit of 
said Hastie and Lynch, in which it was stated that, at said 
table, the landlady asked what had been done in said cause, 
when Lynch replied that it was not yet decided, that they 
had not yet gotten through with the evidence; that the lady 
said plaintiff was an hard working old man, and should be 
paid for his cotton; to which Lynch replied, that plaintiff 
seemed to be a smooth, nice old man, and he hoped justice 
would be done; and further, that the only thing he said to 
Wright Martin was, (while he was sending word by his ser- 
vant why he could not go home,) that the cause was a more 
tedious one than the other, alluding to the length of the 
argument, ete. Hastie said that he replied to said landlady 
that he thought plaintiff would yet pay for the cotton, unless 
the evidence on the other side was strengthened, as one of 
the parties had contradicted his own evidence. They both 
affirmed that this was all they said; that they did this inad- 
vertently in reply to said landlady, not knowing it was wrong, 
and that it had nothing to do with their finding, which was 
honestly made up from the evidence. There was also an 
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affidavit by three citizens that said Hastie and Lynch were 
honest, intelligent and firm men. 

The Court refused the new trial, and of this complaint is 
here made, the assignments of error being the same as the 
grounds for new trial. 


GRICE, PEEPLEs and STEWART, for plaintiffs in error, 
TIDWELL and Fears, for defendant in error. 


Brown, C. J. 


It appears from the evidence in this case, that the cotton 
was not paid for as originally contemplated at the time of the 
sale, and that Phillips extended indulgence to the defendants 
below, and the Confederate notes were not in fact paid till after 
the surrender of the Confederate armies. The evidence is in 
conflict as to Phillips’s knowledge of that fact, when he re- 
veived the notes. He swears positively that he had no such 
knowledge, while Blalock swears that he informed him of 
General Lee’s surrender at the time. 

It was for the jury to reconcile this conflict if possible, and 
if not, to consider the credibility of the witnesses, their means 
of knowing the facts about which they testified, etc., and de- 
termine who was most entitled to credit. 

1. If Phillips received the Confederate notes in payment 
for the cotton, with knowledge of all the facts, and the trade 
was fairly mamta it is not the business of the Court 
and jury to undo what has been done. - But if Blalock, who 
had not complied with the original terms of the contract, and 
had received indulgence, after he learned that the Confeder- 
ate armies had surrendered, and that Confederate treasury 
notes were worthless, went to the residence of Phillips, in 
the country, and concealed the facts from him, and by false 
statements, or other fraudulent means, induced Phillips to 
receive the money in payment, he was guilty of fraud, and 
cannot insist upon the receipt of the Confederate notes by 
Phillips as payment. 

2. But it is insisted that Phillips, having received the 
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Confederate notes, was bound to tender them back to Blalock 


before he could maintain an action for the price of the cotton. 
If the notes were worthless when received by Phillips, or so 
pearly so, that they became worthless before he obtained 
knowledge of the surrender, and had an opportunity to tender 
them back, the tender was not necessary. We understand 
the rule to be, that a contract cannot be rescinded, without a 
return of the chattel, or currency, received, unless it is value- 
less to both parties. But if it is valueless, it need not be re- 
turned. 3 McL.C. C., 386. Hemp., 710. Cr. C. C., 427. 

3. It was contended further, that plaintiff should have 
brought his action of trespass vi et armis for damages, as the 
cotton was forcibly taken from his gin house at night, by the 
defendants and others. Possibly, he could have maintained 
such action. But he had a right to waive the tort, and sue 
upon a contract, express or implied. Having done so, he can 
recover no damages for the tort, but is confined to his action 
ex contractu, and cannot recover damages beyond the value 
of the cotton, with interest. Revised Code, 2894. 

4, The only remaining poiat requiring attention is the 
one relating to the conduct of certain jurors, which, we think, 
was highly reprehensible, and on that account a new trial 
should have been granted. It appears from the evidence 
that two of the jurors, while charged with the consideration 
of this case, not only conversed with persons, not jurors, about 
the case, but discussed its merits, and commented upon the 
evidence in presence of a number of persons at the table, and 
misstated it, by saying that the defendant, swprn as a witness, 
had contradicted himself, ete. A juror, while the case is on 
trial, should neither speak -to any one, nor permit any one to 
speak to him about it. For the gross violation of this rule 
in this case, the Court should not only have set aside the ver- 
dict, but he should have inflicted exemplary punisment upon 
the delinquent jurors. 

Judgement reversed. 
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GrorGce M. Tuomas, plaintiff in error, vs. THE Grorgia 
RAILROAD AND BANKING CoMPANY, defendant in error, 


1, An appeal should not be dismissed because of the insufficiency of the 
security, until the appellant has been required to give other security, 
or shew cause why the appeal should not be dismissed. 

2. By the provisions of the 3329th section of the Code, railroad compa- 
nies are liable to be sued for injuries done to persons, or property, by 
the running of ‘‘ hand-cars’’ upon their roads, as well as by the running 
of cars propelled by steam-power, and may be sued therefor, in any 
county in which the cause of action originated. 


Dismissal of appeal. Jurisdiction. By Judge Pore. De- 
Kalb Superior Court. October Term, 1868. 


Thomas brought case, in DeKalb county, against said 
company, for breaking his arm by the careless running of one 
of their hand-cars, by his fellow servants, in said county. It 
was not averred where the residence of the company was, 
except as follows: “The Georgia Railroad and Banking 
Company, a corporation of said State, having a portion of its 
road in, and doing business in, said county of DeKalb,” and 
that the injury to the plaintiff was done upon their road in 
said county. ; 

The defendant plead the general issue. There was a trial 
before the petit jury against the defendant, from which de- 
fendant appealed. The appeal bond was made during the 
term of the Court, and was in regular form, except that the 
Clerk had failed to sign his name under the words “tested and 
approved.” The security on the bond was John N. Pate. 

When the cause was called for trial, plaintiff’s attorney 
moved to dismiss said appeal, because said bond had not been 
approved by the Clerk, and because the security on the bond 
was insolvent. In support of this motion, they proposed to 
show the want of approval, as aforesaid, from the minutes, and 
to prove by the Clerk that he failed to approve the bond, because 
of the insufficiency of the security, it having been objected to 
by plaintiff’s attorneys within the four days from the adjourn- 
ment of the Court allowed for appealing, and notice of this 
objection having been given to the agent of the company at 
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Decatur, DeKalb county, Georgia, within said four days. 
They proposed to shew the insolvency of said security. The 
Court refused to dismiss the appeal. : 

The defendant’s attorneys then moved to dismiss said cause 
on the ground that the cause of action set forth in the declar- 
ation, (injury by a hand-car,) did not give jurisdiction to 
DeKalb county. The Court dismissed the case. Lis refusal 
to dismiss the appeal, and his dismissal of the case, are 
assigned as error. 


Hit and Canbter for plaintiff in error. 


L. J. GLENN & Son for defendant in error. 


Warner, J. 


1. There are two grounds of error assigned to the judgment 
of the Court below in this record. First, in refusing to dis- 
miss the appeal; second, in dismissing the plaintiff’s action 
for want of jurisdiction. In our judgment, there was no 
error in refusing to dismiss the appeal, upon the statement of 
facts presented. When a motion is made to dismiss an 
appeal at the first term after an appeal has been entered, on 
the ground of the insufficiency of the security, a rule should 
be applied for, requiring the party to give other security, or 
to shew cause why the appeal should not be dismissed, of 
which the party should have reasonable notice, as it is his 
privilege to give other and better security, if he shall be 
required todo so. 2. In our judgment, the Court below erred 
in dismissing the plaintiff’s action for want of jurisdiction in 
Dekalb county, in which the suit was pending. By the 
3320th section of the Code, it is declared that “ All railroad 
companies shall be liable to be sued in any county in which 
the cause of action originated, by any one whose person or 
property has been injured by such railroad company, their 
officers, agents, or employees, in or by the running of the 
cars, or engines, for the purpose of recovering damages for 
such injury.”: The plaintiff alleges that he was injured in 
his person, by the defendant, upon his rvad, in the county of 
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Dekalb, by the running of a “hand-car.” It was contended, 
on the argument, that the “cars” contemplated by the Code, 
meant such cars only as were propelled by steam power, and 
not “hand-cars.” The reply is, that the Code makes no 
such distinction, and the Courts have no authority to do so, 
The words of the Code are general, and embrace all cars 
which are run upon the road by the defendant. Besides, it 
is not very apparent to this Court, why an injury may not 
be done to the person, and property, of individuals by the 
careless and negligent running of “ hand-cars” by the defend- 
ant, upon the road, as well as by the running of other cars 
propelled by steam. The question of injury may be one of 
degree only; but either may be the instrument of injury, 
when carelessly or negligently managed by the servants and 
agents of the company. Let the judgment of the Court 
below be reversed. 





JoHN W. ODELL, plaintiff in error, vs. JoseEPpH Wootten, 
defendant in error. 


1. Security on an appeal bond, under our Code, only binds himself for 
the payment of the debt or damages for which judgment may be en- 
tered in the cause, and if no judgment is ever entered against the 
principal in the cause, no liability attaches to the security. 

2. As Congress has the power, under the Constitution, to establish uni- 
form laws on the subject of bankruptcies throughout the United States, 
and as the Act of Congress forbids the prosecutién of an action against 
a person adjudged a bankrupt, until the question of his discharge has 
been determined, and relieves him, when discharged, from all debts 
and liabilities, etc., which might have been proved against his estate, a 
security on the appeal in this State is no longer liable, when the 
principal is discharged in bankrupty: which discharge of the prin- 
cipal terminates the case pending in the State Court against him, and 
prevents any judgment. The security on the appeal does not contract 
to pay the debt, but the judgment that may be entered in the suit then 
pending. 


Bankruptcy. Security on appeal. Decided by Judge Par- 
roTrT. Fulton Superior Court. October Term, 1868. 
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Odell sued Wootten, and had judgment. Wootten ap- 
pealed to the Superior Court, giving security, and there plead 
that, on the 19th day of May, 1868, he had been duly 
adjudged a bankrupt, (vouching the record of the discharge,) 
and was thereby discharged from said demand. Plaintiff’s 
attorneys demurred to said plea, contending that, though 
Wootten was so discharged, they had a right to proceed to 
judgment against the security on the appeal. 

The Court overruled the demurrer, and ordered the case 
dismissed at plaintiff’s costs. ‘This is assigned as error. 


Hammond, Mynatt & WELBoRN, for plaintiff in error. 


Hint & CANDLER for defendant in error. 


Brown, C. J. 


The defendant in this case became security on an appeal 
bond, executed for the purpose of taking an appeal from the 
judgment of the County-Court to the Superior Court, as pro- 
vided by law, prior to the adoption of our new Constitution, 
by which such an appeal is no longer allowed. The effect of 
the appeal was to bring up the whole case for a new trial 
before a special jury. 

After this appeal was entered, the principal in the Court 
below, who had entered the appeal, was adjudged a bankrupt, 
and was fully discharged as such in the proper Court. And 
the question presented for our adjudication is, did this dis- 
charge of the principal, discharge the security on the appeal? 
We think it did. 

1. The Revised Code, section 3559, em that the 
appellant, before entering such appeal, shall pay all costs 
which may have accrued, and give bond and security for the 
eventual condemnation money. 

Section 3564 declares, that such security shall be bound 
for the judgment on the appeal, and that he may be compelled 
to pay off the debt or damages for which judgment may be 
entered. This is the extent of his liability. He does not 
contract to pay the debt or damages absolutely, but only the 

VoL, xxxvili—15. 
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debt or damages for which ‘judgment may be entered” on 
the trial of the appeal. To illustrate: Suppose A sues B inan 
action of assumpsit on a promissory note under seal, and the 
petit jury renders a verdict in his favor, and B enters an appeal 
to a special jury, and C signs the appeal bond as security, as 
the statute terms it: After the appeal, A finds that he can not 
maintain his action of assumpsit on the sealed instrument, 
and he dismisses it, and afterwards begins an action of debt 
against B for the recovery of the same amount, due on the 
same promissory note under seal: will it be contended that 
C, the security on the appeal in the first action, which has 
been dismissed, is liable for the judgment that may be entered 
against B in the second action? Certainly not. 

B did not become a surety for the payment of the debt, he 
only contracted to pay the judgment that might be entered 
in the action then pending; and when that case went out of 
Court, the liability went with it. In other words, as no judg- 
ment was rendered against his principal, no liability attached 
to him. 

2. But it is insisted by counsel for plaintiff in error, that 
the act of Congress known as the Bankrupt Act, section 33, 
is the paramount law on this subject, and that it enacts, that 
the discharge of the principal, as a bankrupt, shall not dis- 
charge the security. A careful perusal of the Act will show 
that this applies only to a surety who contracted to become 
liable for the payment of the debt, and not for the payment 
of the judgment to be entered in a parti¢ular action then 
pending. Its language is, “no discharge granted under this 
Act, shall release, discharge or affect, any person liable for the 
same debt, for or with the bankrupt, either as partner, joint 
contractor, indorser, security or otherwise.” This clearly 
contemplates a case where the security contracts to become 
liable with the principal for the payment of the debt. 

This same Act, (section 21,) which, under the Constitution 
of the United States, is, we admit, the paramount law on 
this. subject, declares that no creditor, whose debt is provable 
under this Act, shall be allowed to prosecute any suit at law or 
in equity, to final judgment, against the debtor, after he is 











, 











ATLANTA, DECEMBER TERM, 1868. 227 





Harper & Ammon¢ vs. Lemon, ex’r. 





adjudged a bankrupt, until the question of his discharge has 
been determined. 

Again, it is declared, in section 54, that the discharge duly 
granted under this Act shall, with the exceptions aforesaid, 
(which do not apply in this case,) release the bankrupt from _ 
all debts, claims, liabilitiesand demands which were or might 
have been proved against his estate in bankruptcy. 

Wooten’s contract, when he signed the appeal bond; was 
to pay the judgment that might be entered in that case. His 
principal was afterwards adjudged a bankrupt, and discharged 
as such. And the paramount law says, as the claim was 
provable in bankruptcy, that the principal shall be absolutely 
released from the debt, and that no judgment shall ever be 
entered in the case. Upon this state of facts, we hold that 
Wooten, the security on the appeal, has complied with his 
contract, and his liability ceases. 


Judgment affirmed. 





Harper & Ammons, plaintiffs in error, vs. A. A. LEMON, 
executor, ete., defendant in error. 


(Held up because of military order.) 


When a father authorized a merchant to let his daughter, who was a 
minor, have whatever she wanted out of his store, and the merchant 
permitted her to purchase various articles, such as were usually kept 
for sale by the merchant, the father is liable for the goods purchased, 
though they be neither necessaries nor such goods only as a prudent 
father would furnish a minor child. 


Assumpsit. Motion for new trial. Decided by Judge 
Speer. Henry Superior Court. October Term, 1867. 


Rhoderick T. Harper & Wm. B. Ammons, merchants and 
partners, under the style of Harper & Ammons, brought 
assumpsit against Alexander Lemon, upon an open account 
for goods sold and delivered to his daughter, between the Ist 
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“of March, 1860, and 8th of October, 1861, amounting to 


$583 45. One count averred that they were furnished to 
her as necessaries, and another that they were furnished by 
special request of her father. The account was as long as 
the moral law, and embraced almost everything which a 
school-girl with carte blanche would buy. She very fre- 
quently bought snuff, indulged pretty freely in candy, and 
the like, bought quite a number of cheap gold rings, ete. 
In the account were three or four items, amounting, in the 
aggregate, to about $10 00, stated to be “per order,” and 
six items for cash loaned and cash paid for her, amounting, 
in the aggregate, to $6 95. 

Alexander Lemon died, and Abel Lemon, his executor, 
was made defendant. 

Upon the trial, the plaintiff relied only on the second 
count. WADE HARPER, being on the witness-stand, proved 
the plaintiffs’ books of original entry ; that the account sued 
on was in the hand-writing of Julius Askew, deceased ; that 
before that, he had testified in this cause, that he copied the 
account ; that he posted the books, but did not sell the arti- 
cles ; he had compared the day-book with the account sued 
on; those marked, in the account, he sold and delivered to 
the said daughter; the others were in the hand-writing of 
his brother, one of the plaintiffs, except one, which was in 
the hand-writing of Askew. (What he had marked does 
not appear.) The charges for the goods, he said, were rea- 
sonable, and her father had said, in the Spring or Summer 
of 1860, to him, to sell her any goods she wanted. He said 
he only knew the items and prices from the books. He was 
the clerk of plaintiffs from January, 1860, to July, 1861. 
The daughter was a school-girl, sixteen or seventeen years 
old. The cash items were advanced by him. He thought 
that some of the items were not gotten by the daughter, but 
upon orders, sent by negroes, by Alexander Lemon. 

ALLEN TuRNER testified that, in the Spring of 1860, he 
and Alexander Lemon were in plaintiffs’ store, leaning on a 
pile of blankets, and he spoke to him about his daughter tra- 
ding with plaintiffs, and Lemon told him that he had told 
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Thomas Harper, one of the plaintiffs, to let his daughter 
have anything she wanted. The girl had married before 
this trial, and testified that she bought the goods, that some- 
times her father gave her permission to buy, and sometimes 
she did not ask him, that he gave her money when she asked 
him for it, and sometimes directed her to go to the store and 
get on a credit what she wanted. The plaintiffs proved that 
they kept correct books, introduced the books, and closed. 

On the part of defendant, a witness testified that hé@ saw 
Alexander Lemon meet Harper, in the corner store, and say 
to Harper that he had frequently told him not to sell his — 
daughter goods, as she was not a judge of goods. Harper 
said he would take it back, it was a small bundle, and he did 
take it back ; he did not know when it was, but it was after 
1856, and he thought about the beginning of the war; he 
did not know where Harper was doing business then. It 
was shewn that in 1860 and 1861 plaintiffs did not do busi- 
ness in the corner store. 

There was other testimony as to Alexander Lemon’s pecu- 
niary ability, showing that he was worth from $20,000 00 to 
$30,000 00, and as to his habit of furnishing his family 
proper supplies, ete., but, as the first count in the declaration 
was abandoned on the trial, it is not material here. 

The Court charged the jury that they must first be satis- 
fied, from the evidence, that the items in the account were 
correct before they need inquire as to Alexander Lemon’s lia- 
bility. He told them, if the account was correct as to items and 
values, that this promise to pay need not be in writing, be- 
cause, if Alexander Lemon was liable, it was by reason of his 
making his daughter his agent to purchase the goods; that if 
the father fails to supply necessaries, his daughter may Luy 
them, and the law will imply a contract by him to pay for 
them, but by express agreement, the authority from the father 
may be greatly enlarged, and if Alexander Lemon authorized 
plaintiffs, or either of them, or their clerk, to let his daughter 
have from their store whatever she wanted, he made her his 
agent to contract and he is bound by her acts, though they 
may exceed what is actually necessary for her comfort, and if 
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the evidence showed such general authority was given, the pre- 
sumption of law is, it continued until revoked, and plaintiffs 
or their agents had notice of the revocation. He further 
charged that knowledge by a father that his daughter was 
purchasing goods, and his failure to stop it, would not bind 
him for everything bought, but only for reasonable necessaries, 
suitable to her circumstances and condition in life; that under 
the authority to give her what she wanted, it was permissible 
to make such small advances of cash as are common for mer- 
chants to make to their customers. 

He was requested to charge, that there could be no recoy- 
ery for the items charged “per order,” without producing 
the orders. He refused so to charge, telling the jury that 
the order was the best evidence, but as there was no objection 
made at the time, they could say whether the proof of those 
items was satisfactory. He was also requested to charge, that 
if the danghter’s agency was limited by the father, in his 
notice to plaintiff as to quantity and price of the goods, and 
as to the time when the permission ceased, then plaintiff 
could not exceed the authority, nor the time limited, nor 
recover for any unreasonable quantity purchased. The Court 
told the jury he would not so charge, because there was no 
evidence to support such a charge. ‘The jury found for the 
full amount of the account, with interest and costs. 

Defendant’s attorney moved for a new trial, upon the 
grounds that the Court erred : 

Ist. In allowing the clerk to testify, by referring to the 
books of original entry, he saying that he did not recollect 
the sale or delivery of the goods, except by the entries in his 
handwriting in said books. 

2nd. In allowing the books read to the jury, without first 
proving, by the clerk, his knowledge of the account “ outside 
of the books.” 

3d. In allowing the books used as evidence, to charge said 
defendant, when there was a clerk by whom said account was 
required to be proven, he being present in Court, and shewn 
to have been in the plaintiffs’ employment when said account 
was contracted. 
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4th. In refusing a non-suit because it was not shewn that 
said goods were necessaries, and that the minor’s father did 
supply her. (No non-suit appears to have been moved for.) 

5th. Because plaintiffs had proved no promise to answer 
for this debt binding on defendant. 

6th. Because of the vagueness and uncertainty of the 
amount for which defendant was liable, if at all. 

7th. Because the charge is contrary to law, and without 
law to support it. t 

8th. Because the Court failed to charge that the conduct 
or silent admission in reference to the liability of the defend- 
ant, or failure to assert the authority of plaintiffs to sell the 
goods to defendant’s daughter, when such authority was ques- 
tioned, and the effect of such conduct and failure of denial 
was evidence that the jury might consider in determining 
the truth of said authority, defendant’s attorney having called 
the attention of the Court to the same in his argument to 
the jury. ; 

And 9th. The verdict was contrary to law, the charge of 
the Court, the evidence, and the weight of evidence. 

The Court granted a new trial, upon the ground that his 
charge was wrong, he believing that an authority to let her 
have whatever she wanted, did not authorize plaintiffs to let 
the daughter have things extravagant or unreasonable. 


Jno. J. Fuoyp, G. M. Nowy, for plaintiffs in error. 


W. W. CLARK for defendant in error. 


McCay, J. 


The motion for a new trial was granted in the Court below, 
on the ground that the Court had erred in its charge to the 
jury in this: “That if Lemon authorized plaintiff, or his 
clerks, to let his daughter have from their store whatever she 
wanted, he made her his agent to contract, and he is bound 
by her acts, though she exceed what is actually necessary for 


her comfort.” 
We think this charge, under the facts of this case, was 
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right. The defendants were not the keepers of Mr. Lemon’s 
| conscience. He had, very unwisely, it is true, placed that in 
_ the hands of his daughter. Many parents do this, in spite 
of the wise counsels of wise men, and doubtless will continue 
to do it. . 

The law deals with facts, and if Mr. Lemon, either through 
folly or for a reason which at the time was an overpowering 
: one, chose to give this young lady a free rein, it is for him- 
' self; and not the defendants, to bear the consequences. The 
articles were such as the defendant usually kept in his store, 
and such as, unfortunately, many parents permit their children ’ 
to buy; and there is not, in our opinion, an item on the 
} account that she might not, under such authority, have 

| bought. 

: It was contended in argument that though the Court might 

have erred in granting a new trial on this ground, yet there 

| were other grounds in the motion, and that the new trial 

: ought to have been allowed on these grounds. 

There is in the record no assignment of error in the over- 
| ruling of these grounds by the Court, and this bill of excep- ie 
tions must be confined to the points made in it. Code, sec- 
tion 4192. 

Judgment reversed. 














Joun W. HenpeErson, plaintiff in error, vs. W. P. MEr- 
RITT, defendant in error. 





\ Where a contract was made between two attorneys, representing their 

| clients, that, if the defendant would not certiorari the decision made 
by the County-Court establishing copies of certain lost notes, the de- 
fendant should have the right to file the plea of non est factum, when 
suit should be instituted on the established copy notes, and the de- 
fendant performed his part-of the contract in good faith : 

Held, That, in as much as the plaintiff had the benefit of the contract 
on his part, it would be a fraud on the defendant not to require the 
.plaintiff to perform his part of the contract. although the same was 
not in writing. 
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Debt. Motion for new trial. Decided by Judge Spezr. 
Henry Superior Court. October Term, 1867. 


Merritt filed, in the County-Court, a petition to establish 
certain notes, which he claimed were executed by John W. 
Langford and John W. Henderson, payable to himself, and 
which he had lost. Henderson appeared, September, 1866, 
and defended, pleading that if such notes were ever in exist- 
ence, they were paid, and that he never signed nor made the 
original notes, nor authorized any one to do so for him. 

The jury found for the plaintiff, and a rule absolute was 
had, establishing the copy-notes, in lieu of the lost originals. 
Merritt sued Henderson upon said established copies, in the 
County-Court. What was the evidence, and what was the 
issue there, did not appear by the record. In August, 1867, 
there was a verdict for the defendant. From that, the plain- 
tiff appealed. When the cause came on for trial, plaintiff’s 
‘attorney proposed to strike defendant’s plea, which was non 

est factum, upon the ground that the same had beed filed and 
passed upon in the County-Court, on the motion to establish 
said notes. Thereupon, defendant’s attorney proposed to 
swear that, after the hearing of the motion to establish said 
notes, the plea of non est factum being there filed and heard, 
the attorney for Merritt agreed with him that if he would 
not sue out a certiorari to set aside the said rule absolute, he, 
plaintiff’s attorney, would take no exceptions, but defendant 
might make his defence, when sued on the established notes, 
in the same manner, and to as full an extent as if no issue 
had ever been had or tried upon the motion to establish said 
notes, and that, relying on this promise, he, defendant’s attor- 
ney, did not sue out certiorari: which evidence, thus offered, 
was rejected by the Court. The Court struck the plea, and 
there was a verdict for the plaintiff. | 

Defendant moved for a new trial, upon the ground that 
the Court erred in ruling out the evidence offered by defend- 
ant, and in striking said plea. He refused a new trial, and 
this is assigned as error. (At June Term, 1867, of this 
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Court, this cause was under the military order, and was, 
therefore, held up.) 


M. ARNOLD, PEEPLES & STEWART, for plaintiff in error, 


G. N. Nouay, (by J. J. Fuoyp and the Reporter,) for 
defendant in error. 


WARNER, J. 


The error assigned in this case to the judgment of the 
Court below, is in rejecting the evidence offered by the de- 
fendant to prove the agreement set forth in the record, in 
consideration that he would not certiorari the case decided by 
the County-Court, and in striking out the defendant’s plea of 
non est factum. This was net such a consent between attor- 
neys and parties as is contemplated by the rule of Court 
requiring such consent to be given in writing; or rather, it 
does not come within the reason and spirit of that rule. It 
was not a consent to waive evidence or pleading. It was a 
contract, executed by one party, by which he declined to cer- 
tiorari, in consideration that he should be allowed to file his 
plea of non est factum when suit should be instituted on the 
notes. The forbearance to sue out the certiorari from the 
decision of the County-Court, was a sufficient consideration 
to support the contract, and the plaintiff, having had the 
benefit of the contract, it was a fraud upon the defendant 
not to execute it in good faith on his part. The rule of Court 
was intended to prevent sutprise and fraud, not to sanction or 
protect fraud. Good faith and fair dealing require that the 
plaintiff should perform his part of the contract, especially 
as he has had the benefit of it. From the facts presented in 
the record, we think the Court below erred in ruling out the 
evidence offered to prove the contract between the parties, 
and in striking out the defendant’s plea. | 

Let the judgment of the Court below be reversed. 
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Tuomas McKrspoy, plaintiff in error, vs. ELIZABETH A. 
Foups, defendant in error. 


1, Where one who holds land adversely to the widow's right of dower, 
but who was not notified of the application, comes in, at the return 
term of the commission, and contests the return, he can not object to 
the order of the Court appointing the commissioners, on the ground 
that one of them was not a free-holder. 

2. When, in an issue on the return of commissioners to lay-off dower, 
the applicant opened the case by proof to sustain the return, and the 
contestant replied with proof attacking it, it is too late for the contest- 
ant to claim that he has a right to open and conclude the argument 


before the jury. 

8. In an issue on the return of commissioners to assign dower, it is error 
for the Court to charge the jury, that in estimating the value of the 
land, (other than the dwelling-house and curtilage,) they onght not to 
consider improvements, such as log dwellings, etc., ‘‘ unless these im- 
provements are of considerable value, such as a two-story house, etc.’’ 


Dower. Charge of the Court. By JudgeGreen. Butts 
Superior Court. September Term, 1868. 


Elizabeth A. Folds applied for assignment of dower out of 
the lands of her deceased husband. Commissioners were 
appointed, and assigned her forty-seven acres of said lands. 
She traversed their return, and had it set aside, and another 
set of commissioners were appointed by the Court to make 
said assignment. 

In 1857, said husband had mortgaged his land to Thomas 
McKibbon. In 1867, a rule absolute was granted, foreclos- 
ing said mortgage. A fi. fa. issued, and under it, said land 
was sold by the sheriff, and bought by the martgagee, in 
December, 1867. The sale was made, subject to the widow’s 
dower, and the deed conveyed the whole, “ the widow’s 
dower excepted.” It was stated, at the sale, that she would 
traverse the assignment already made. McKibbon was put 
into possession. 

At September Term, 1868, said last named commiss- 
ioners made their return, and Mrs. Folds’s attorneys sought 
to make it the judgment of the Court. Thereupon, said 
McKibbon, by permission of the Court, was made a party, 
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and traversed said last return, upon the following grounds; 

1st. There is a return of former commissioners, which has 
never been legally set aside, the same being done without 
notice to the parties in interest, and upon insufficient grounds, 
and without the intervention of a jury. 

2nd. No legally qualified commissioners were ever ap- 
pointed by said Court, in pursuance of the statute in such 
case made and provided, for the admeasurement and assign- 
ment of said dower, three of said commissioners not being 
free-holders. 

8rd. Said commissioners were never sworn to the perform- 
ance of said duty, as required by law. ‘ 

4th. Said admeasurement and assignment were illegally 
made in this, that the portion of the land assigned said 
widow, exceeded in valuation one-third of the value thereof, 
embracing three settlements, consisting of houses and tene- 
ments, and none of which were valued, and they had no 
respect to the shape or valuation of the lands out of which 
said dower was laid off and admeasured. 

Mrs. Folds’s attorneys demurred, and moved to strike out 
said second ground. The Court ordered it stricken out, 
McKibbon’s attorneys then insisted that they had the right 
to open and conclude, both with the evidence and the argu- 
ment, but the Court decided otherwise, and ordered the attor- 
neys of Mrs. Folds to porceed. Testimony was then intro- 
duced by the parties. It was shown that the formalities of 
the statute had been complied with. The fight was made 
upon the fitness of this new assignment, as to quantity, value, 
and location. It appeared that the whole premises contained 
two hundred and thirty-seven and a half acres, and that, of 
them, these new commissioners assigned to her, as dower, 
seventy-four acres. The commissioners and others testified, 
that they had carefully examined the land, gave a description 
of it, and said they thought their assignment was a fair one- 
third of the premises, according to valuation, ete. They 
stated that, in fixing values, they did not put any value upon 
the “settlements” outside of the curtilage. It appeared that, 
about one hundred and fifty yards from the mansion-house, 
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there was an house occupied by John J. Folds, step-son of 
said widow, and that there was another cabin which had been 
moved, (since the dower was laid off,) out of the yard of the 
mansion-house, and about fifty yards from it, but still on the 
assigned dower. 

On the part of McKibbon, many witnesses were examined, 
who testified as to the value of said dower land, as compared 
with that left to MeKibbon, all agreeing that the dower was 
over one-third of the value of the whole tract, exclusive of 
the mansion-house and appurtenances, one of them saying 
that what was left to McKibbon was good for nothing, 
“except to hold the earth together.” They testified that 
Mrs. Folds’s part was compact, and on the middle of the lot; 
that McKibbon’s was in two parcels, separated: by hers and 
arocky hill, ete. Of those “settlements,” it was said, one 
was a tolerably comfortable log cabin, worth $40 00 or 
$50 00, and the other was a tolerably comfortable log dwell- 
ing, with smoke-house and stables, and worth, at a low esti- 
mate, $75 00 or $100 00. One witness thought the dower 
lands, independent of improvements, worth $100 00 more 
than the two-thirds left to McKibbon. These witnesses 
varied in their valuation of the lands and the improvements, 
but all agreed that the dower was too much, and improperly 
laid out. 

McKibbon’s attorneys asked the Court to charge the jury, 
that it was the duty of the commissioners, in setting apart 
the dower, to take into consideration the improvements on 
the land, outside of the residence occupied by the widow, 
and if they did not do so, their return ought to be set aside. 
The Court refused to charge as requested, but charged, that 
it was the duty of the commissioners to take into considera- 
tion any important improvements, such as a good two-story 
building, or other such good building, outside of the home- 
stead ; that they had no right to take into consideration the 
other improvements, connected with the house and residence 
of Mrs, Folds; that it was not expected that they should 
arrive at mathematical certainty, and that any small differ- 
ence in value would not ayoid the return; that in consider- 
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ing improvements, he did not think it was the duty of com- 
missioners to estimate the value of any little improvements 
in the way of small-log cabins or shanties, an hundred and 
fifty yards, or such a matter, from the residence of Mrs, 
Folds. He then stated the legal rules for assigning dower, 
and charged that, if the assignment was not so made, and 
fair and equitable, it should be set aside. 

They also requested him to charge, that the statute requires 
the appointment of five free-holders, to admeasure, lay off, 
and assign dower, and that the appointees of the Court not 
being free-holders, at least as to three of them, said return 
was unauthorized by law, and should be declared void, and 
set aside. The Court refused so to charge. The verdict was 
in favor of the return of the commissioners. McKibbon 
sued out his bill of exceptions, assigning as error the strik- 
ing of the second ground of his traverse, the refusal to allow 
his attorneys to open and conclude in the cause, the refusal 
to charge as requested, and the charge as given. 


Lyons, PEEPLES & STEWART, for plaintiff in error, cited 
on their 1st point, sec. 3969 of the Code; on their 2d, sec. 3974 
of the Code; and as to the charge, secs. 1753, 3664 of the 
Code. Keller vs. Dillon, 26 Ga. R., 701; Glass et al., vs. 


Cook, 30 Ga., 133. 


L. T. Doyaut for defendant in error. 


McCay, J. 


1st. McKibbon, if he is made a party to this proceeding, at 
his own motion, must take the case as he finds it. He can 
take no exceptions, not good in the mouth of the defendant, 
to whose care he has attached himself. If there was a good 
objection to one of these commissioners, it ought to have 
been made at the time of the appointment. The then defend- 
ant failed to object. It is, therefore, waived, and McKib- 
bon, coming in now, is bound by that waiver. 

2d. There is some confusion in the cases, on who has the 
right to open and conclude, in questions of this character. 
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The current of our decisions is, that it belongs to the party 
moving ; instituting the proceedings, and having power to 
control them. Weeks and wife vs. Seago, 9 Ga., 199; Har- 
rison vs. Young, 9 Ga., 359; Dickerson vs. Croom, 24 Ga., 
911. The case of Johnson vs. Martin, 25 Ga., 268, at first 
reading, would seem to conflict with these cases. There, 
however, the Court puts its decision on the ground that it 
was purely an issue of fraud, and as, in such a case, the 
burden of proof must be on the party charging the fraud, he 
has the right to open and conclude. 

In the case before us, though the only question was in 
sustaining the report, yet, in such issues generally, the fact 
of widowhood, the seizin, and other questions might arise, 
and our inclinations are, to hold that the applicant for dower 
holds the affirmative, and must open and conclude. It was 
too late, at any rate, after the plaintiff had gone on, anda 
reply had taken place, to make the question. Whoever opens 
the case, with the evidence, if-he has a right so to open, has 
the same right in the argument. 

3. The statute isexpress, that (except as to the dwelling, 
which includes what is necessary to its enjoyment,) the dow- 
er is to be laid off, having respect to shape and valuation. 
Section 3969. See, also, section 1753 Irwin’s Code. We 
do not think thejury ought to set aside the return because 
of a trifling excess of value on one side or the other. But 
it is their duty to consider the value of the-lands set off, as 
well as that left, and any thing, which adds to that value, 
is matter for consideration. 

We hold, therefore, that the Court erred in instructing the 
jury that they were not to consider a log-house or other 
shanty. That is true, if it has no value, but they must con- 
sider the value of the whole, including every thing which 
adds to, or lessens, that value. 

Judgment reversed. 
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CurRAN BATt es, plaintiff in error, vs. L. N. B. ‘Barrie 
and Ricoarp A. HEATH, sheriff, defendants in error. 


There is nothing in any law of this State or in any order of the wilitary 
commander, while the State was under military government, which 
authorizes the Court to pay money raised at sheriff’s sale, on the first 
Tuesday in January, 1868, to the defendant in fi. fa., while there are 
judgment creditors claiming it. 


Rule against the Sheriff. Decided by Judge Wm. M. 
Reese. Warren Superior Court. April Term, 1868. 


Curran Battle was defendant in several fi. fas. issuing out 
of said Court. Under one of them, his property was sold 
on the first Tuesday in January, 1868. At the April Term, 
1868, the sheriff was ruled, and the different plaintiffs in fi. 
fa. were at issue, as to which of them should take the pro- 
ceeds of the sale. 

Battle then came in, and objected to any one of them tak- 
ing the fund, and asked that it be paid to himself. His 
ground for this was, as he averred, that the seventeenth sec- 
tion of the fiith article of the Constitution,of Georgia, made 
in 1868, forbade the enforcement of judgments founded upon 
contracts made prior to June, 1865, which section had been 
put into active operation, on the 12th day of March, 1868, 
by order No. 37, issued by Major General George G. Meade, 
commanding the 3d_ military district, embracing this State. 
_ All of the judgments claiming the money, and that under 
which the sale was made, were prior to. June, 1865. The 
Court ordered the money paid over to the judgments till they 
were satisfied, holding that the distribution of funds in Court, 
was not affected by said order, and that this case was within 
the first exception in the section of said Constitution deny- 
ing jurisdiction, ete. 

This ruling of the Court is assigned as error. 


A. R. Wricut, (by the Reporter,) for plaintiff in error. 


R. Toomes, for defendant in error. 
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Browy, C. J. 


We are not aware that the Judge who decided this case 
violated any provision of the Constitution or laws of this 
State, in ordering the fund then in Court, which the sheriff 
had raised by the sale of the property of the defendant, under 
legal executions, to be paid over to the plaintiffs in fi. fa., 
according to their legal priorities, until their judgments were 
satisfied, before any part of it was paid to the defendant in 
fi. fa. 

It is said, this judgment violated the order of Major Gen- 
eral Meade, who was the commander of the third military 
district, embracing this State, as the sale took place while 
the State was under military government. #No order of Gen- 
eral Meade has been brought to our attention, which requires 
the Courts to pay money, raised as this was, to the defendant 
in fi. fa., while there were judgment creditors unsatisfied. 

Judgment affirmed. 





Joun T, WixLr1AMs ef al., plaintiff in error, vs. JAMES M. 
MoBLEY, executor of Brittain Williams, deceased, defend- 
ant in error. 


The minor legatees under a will, who are not the children of the testator, 
have no right, in a case pending in Chancery, upon a bill filed by the 
executor, for direction, to an interlocutory order, setting apart money 
for their support, unless the estate is solvent, and able to pay all just 
debts, and leave a sufficient fund, out of which to pay the sum neces- 
sary for their support. And it was error in the Chancellor to grant 
said order, when the solvency of the estate was deniéd, till it had been 
ascertained by the report of a Master in Chancery, or in some other 
legal way, that there would be a fund after the payment of the debts 
of the estate. 


Equity. Support of minor legatees pendente lite. Decided 
by Judge WorriLt. Musvogee Superior Court. October 
Term, 1867. 

VoL, xxxvui—l6, 
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In 1847, Brittain Williams made 1 will, by which he 
bequeathed to the sons of Thomas A. Williams, his grand- 
nephews, John, James F. C., B. H., Charles, Brittain, and 
Ozias 8., respectively, certain slaves, to be delivered to them 
respectively, as they attained their majority, and if either died 
before his majority, his slaves ‘vere to go to the survivors, 
Thomas A. Williams was made his executor, with power to 
possess, use and hire all said slaves, till the sons arrived of 
age, without accounting therefor. And he gave to his said 
executor all the balance of his estate, in trust, to pay his 
debts, and then divide the residuum between his children, 
thereafter to be born, at their majority, and if no “new 
issue,” then to the “o!d issue,” as they respectively arrived of 
age. * 
In 1855, Thomas A. Williams had died, leaving other 
vhildren, born since said will was made. Testator made some 
-hanges in his will, none of which are material for our pres- 
ent purposes, except the appointment of James M. Mobley 
his executor, and providing that, besides his commissions, he 
should have such extra compensation, as executor, annually, 
as the Ordinary might direct. His executor was to keep his 
slaves together on the plantation or plantatigns, and work 
the same for the benefit of the legatees, so long as it was not 
injurious to the estate, giving off to each, his or her share as 
he or she became of age. 

In 1863, testator died, leaving real estate, worth, say $15,- 
000 00, one hunrded slaves, worth, say $50,000 00, and 
other personalty, worth, say $5,000 00: Mobley proved the 
will and codicils, qualified as executor, took possession of the 
estate, and had the same inventoried. The inventory was 
made in Confederate currency, then greatly below par. 

In December, 1863, the perishable property sold for cash, in 
such currency, for $16,171 90, of which legatees took $4,- 
667 05, of which, also, the executor bought in, for the plant- 
ation and use of the minor legatees, $7,391 55, so that the 
executor got but $4,113 30, in cash, and disbursed it accord- 
ing to law. John T., J. F. C., and B. H. Williams were of 
age, and took their shares, etc., and in December, 1863, the 
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executor sold eight hundred acres of land, at public out-ery? 
for cash, in said currency, and it was bid off by said John T. 
and J. F. C. Williams, at $13,600 00. They gave their 
note therefor, due at one day after date, which has been cred- 
ited with $5,768 72, in payment of legacies to the makers, 
ete. The executor also paid Charles L. Williams $905 75 
in property, $4,037 20 in cash, and his slaves. Brittain, 
Ozias, William, Sarah L., and Joel F. Williams are minors, 
and have had no legacy but .a support of all of them, (except 
Joel F.,) and their slaves were emancipated by the State. 

The executor believed $15,000 00 would pay all the debts 
of the estate, and expenses of administration; he paid $5,- 
000 00 to debts, and $2,000 00 to such expenses, in such 
currency. After the war, slaves being gone, etc., he adver- 
tised for the creditors, (who had failed to give him notice,) 
and found it will still take $14,000 00 to pay the unpaid 
debts, and the future expenses of administration. The assets 
of the estate are, the plantation, worth, say $5,000 00, per- 
ishable property, worth, say $915 60, and notes for negro 
hire. 

To save expenses of many suits against the estate, to get 
direction how he should act, etc., the executor filed his bill 
in equity, praying that the creditors should not sue, but come 
in, and settle under this bill; that the legatees of age, (who 
had given refunding bonds,) should be enjoined from dispos- 
ing of the property which they got from the estate, and that 
said property be held for its pro rata share, necessary to pay 
the debts, (the legatees being insolvent,) and that the equities 
between the legatees, and between them and himself, should 
be fully adjudicated. 

In October, 1867, while this bill was pending, and undis- 
posed of, a motion was made to provide for the support of 
said minors, for the year 1867, out of the funds of the estate. 
The solicitors of the creditors, parties to said bill, resisted 
the motion, upon the ground that said estate was averred to 
be insolvent, and because these minors were only nephews of 
the testator. The Court ordered $200 00 to be paid to each 
of said minors, for hissupport, the same to be paid quarterly. 
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This is assigned as error. At April Term, 1868, the Judge 
ordered another $100 00 paid to each, subject to the decision 
of this Court, upon the other order. (The cause was held up 
at last term, because of the military order as to old debts.) 


InGRAHAM & CRAWFORD, PEABODY, for plaintiffs in error, 


Biauam, B. Hrx1, for defendants in error. 


Browy, C..J. 


As these minor legatees are not the children of the deceased. 
they can not claim a support under section 2530 of the Re- 
vised Code, which gives the widow and children of the 
deceased, a support for one year, out of the estate, “to be 
preferred before all other debts.” 

If they have an estate of their own, the Court of Chan- 
cery may order their support out of it, pending this litiga- 
tion. Story’s Equity, 1354 and 1356. But they have no 
right to be supported out of a fund to which they are not 
entitled. As creditors are to be satisfied before legacies are 
paid, and as it is charged by the creditors, that the estate is 
insolvent, and unable to pay all the debts, no order should 
have been granted, setting apart a fund out of the estate, for 
the support of these minor legatees, who are grand-nephews, 
till it was made to appear, to the satisfaction of the Court, 
by the report of a Master in Chancery, or in some other legal 
way, that there was a clear fund after the payment of the 
debts of the estate, out of which the support might be had 
13 Vesey, 92. ' 

Judgment reversed. 


























ATLANTA, DECEMBER TERM, 1868. 245 





Embry & Fisher vs. Clapp. 





Embry & FisHeEr, plaintiffs in error, vs. JuLius J. CLAPP 
defendant in error. 


Under the law, as it now stands in this State, an insolvent debtor may 
make an assignment of his property in trust, bona fide, for the benefit 
of one or more creditors, to the exclusion of others; Provided, no 
trust or benefit is reserved to the assignor, or any person for him. 


Assignment. Motion for new trial. Decided by Judge 
WorriLu. Muscogee Superior Court. May Term, 1868. 


Embry & Fisher, in their pending action against Herbert 
W. Blair, sued out garnishment against Julius J. Clapp. 
Clapp answered that he owed Blair nothing, and had none of 
his effects. Embry & Fisher traversed said answer, and 
there was a trial of that issue. The evidence on the trial 
was as follows: 

Frep. A. Rosinson, sworn on the part of plaintiffs, tes- 
tified he knew Herbert W. Blair, formerly Blair & Gennett. 
Blair had a stock of goods worth some eight to ten thousand 
dollars, in same store with witness, each occupying half the 
store. Blair made an assignment early in 1867; first heard 
of it from outside parties; then asked Blair, and Blair told 
him he had made an assignment. Swasey, one of the parties 
for whose benefit the assignment was made, had been in Co- 
lumbus some two months before the assignment was made; 
made his headquarters at Blair’s store; understood from Blair 
that Swasey was to send him goods to sell, to keep him employ- 
ed. Blair expected goods to be sent soon after the assignment 
was made, A small lot was sent not long after, worth about 
$70 00; they were kept separate from the goods assigned. 
Clapp took possession soon after the assignment was made; 
can’t say whether it was as much asa week. Clapp arranged 
for the rent of thestore, and hired a‘Mr. Etheridge to take 
charge of the goods. Blair remained and sold goodsas clerk ; 
remained as clerk until the goods were taken from his store, 
on the first of October last ; most of the goods were sold by 
that time. After Etheredge left, the goods were placed in 
charge of witness; the proceeds of the sale were turned over 
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by witness to Clapp. Clapp did not himself take actual pos- 
session, only by his agents and clerks; he remained at his 
own placc of business; think Etheridge was employed soon 
after the assignment was made; can’t tell if it was as much 
as a week after. 

Geo. W. Martin, sworn by plaintiffs, testified he, as sheriff, 
had execution against Blair; went to levy upon the goods; 
found them in auction house of McNeil & Co. Blair was 
there and was selling some goods, and the auctioneer sold 
some. Blair told witness he must see Clapp about the levy ; 
saw Clapp, and he said he would see plaintiffs’ attorneys and 
arrange it. .Only a remnant of goods left; not more than 
fifteen hundred dollars worth. 

Plaintiffs then introduced two executions against Herbert 
W. Blair, one in favor of Embry & Fisher, for fifteen hun- 
dred and twenty-one dollars and two cents, priucipal, and 
one in favor of Richardson, Northman & Co., for thirty-one 
hundred and _ fifty-three 93-100 dollars, principal, both 
founded on debts existing at the date of the assignment, 
and two notes, amounting to some eight hundred dollars, 
on the said Blair, for debts existing at the date of the 
assignment. Plaintiffs also introduced the deed of assign- 
ment, of which the following is a copy: 


STATE OF GEORGIA—Mvuscocee Covnry. 

Tuis InpENTURE, made this the 21st day of January, 1867, by and 
between Herbert W. Blair, of the first part, and John Swasey & Co., 
Hubbell Swasey & Co., of the second part, and Julius J. Clapp, trustee, 
of the third part: Witnesseth that for and in consideration of the sum 
of five hundred dollars in hand paid, the receipt whereof is hereby 
acknowledged, and the covenants hereinafter expressed; the said Her- 
bert W. Blair hereby gives, grants, assigns, and turns over unto the said 
Julius J. Clapp and his assignees, all his merchandise and stock in 
trade, and all sums of money due, or coming to him on mortgage, 
bonds, notes, bills of exchange, or book account, or other matter 
‘whatever, to have and to hold to the said Julius J. Clapp upon trust, to 
sell and dispose of the goods, wares and merchandise at public or 
private sale, at said trustee’s discretion, and to collect all the money 
aforesaid, and to pay the same over to John Swasey & Co., one note of 
twenty-nine hundred and ninety-nine 65-100 dollars, with interest from 
June 25th, 1866; one of fifteen hundred and nine 26-100 dollars, with 
interest due March Ist, 1866, with a credit of five hundred dollars, 
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December 7th, 1866; and one of five hundred dollars, December 22d, 
1866; and one note of twenty-nine hundred and eighty dollars and 
eighty cents, due November 26th, 1866, payable to Hubbell Swasey & 
Co. And-it is hereby agreed, that the receipts of the said Julius J. 
Clapp for any of the assigned property, shall be an effectual discharge to 
the when the same shall be given, and the said Julius J. Clapp is 
duly authorized to pay all necessary expenses and counsel fees for the 
proper protection and disposition of the aforesaid goods and credits. 

In testimony whereof, we have hereto set our hand and affixed our 
seal, the 21st day of January, 1867. 





H. W. BLAIR, [u. s.J 
JULIUS J. CLAPP, [1 s.] 
JOHN SWASEY, [u. s.] 
HUBBELL SWASEY, [1 s.] 


Plaintiff then closed his case. 

Defendant then introduced Hersert W. Buarr, who 
testified that he made the assignment for the benefit of the 
parties mentioned in the deed, because he owed them more 
than any other persons, and because they had been good 
friends of his; bought goods from them, and frequently had 
them to pay bills for him for goods bought of others; owed 
about $15,000 00 at the time he made the assignment. Em- 
bry & Fisher and Richardson, Northman & Co., by their 
attorneys, Peabody & Brannon, were endeavoring to get him 
0} mortgage his stock to them to secure their debts; he re- 
fused to do so; was employed by Clapp as clerk; made no 
contract as to what he was to get, and has not received any 
salary; an inventory of goods assigned was taken at the 
time; it amounted to $8,160 00, at cost prices; nearly about 
$1,500 00 worth of goods remained on hand; the rest had 
been carried to an auction house to be closed out at auction. 
Clapp had realized about $3,000 00, over and above expenses, 
from the assets assigned. 


Cross-Examined. 


Swasey promised to send him goods to sell on commission, 
so as to keep him employed; they were to be sent soon after 
the assignment was made; expected them soon after; a small 
lot was sent; only one lot, worth about $70 00; they were 
kept separate from the goods assigned. 
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Re-Examined. 


After the assignment was made, Swasey promised to send 
the goods to be sold on commission ; said he would send them 
as soon as this was fixed up. 

Defendant then closed. 

JoHN PEABODY, sworn for plaintiffs, testified that he, as 
attorney for plaintiffs and Richardson, Northman & Co., 
tried to secure their debts on Blair; tried to get him to give 
them:a mortgage on his stock ; that he refused, saying he 
had bought his dry goods from them, and groceries from other 
parties, and thought it would not be right to give them a 
mortgage on the groceries which were not paid for. Witness 
consented to take a mortgage on dry goods, and Blair promis- 
ed to give it. He was to make out an inventory and then exe- 
cute the mortgage; did not see him again for several days; 
heard of an assignment being made; called on Blair, and he 
said he had made one some ten days or two weeks; after the 
assignment was made, had a conversation with Clapp, and 
advised him asa friend to put some person other than Blair in 
possession ; Clapp said he did not suppose he had to take ac- 
tual possession ; he then employed Etheridge as clerk. 

Plaintiff then closed. 

Defendant then introduced an inventory of the stock of 
goods, amounting to $8,160 00. 

The Court charged the jury that an insolvent debtor might, 
under the laws of Georgia, prefer one creditor, by a deed of 
assignment, in trust for the benefit of some to the exclusion 
of other creditors. The jury found against the plaintiff. 
Thereupon his attorneys moved for a new trial, upon the 
grounds that the Court erred in said charge, and that said 
verdict was contrary to the law and the evidence. ‘Che new 
trial was refused, and this is assigned as error. 


Peasopy & Brannon, for plaintiffs in error, cited the 
Act of 24th February, 1866. Code, secs. 1942, 1943, 1954, 
1955. 3d Kelly, Ga. R., 158. 9th Bacon, Abr., 245. 11th 
Wendell R., 187. 2 John. Ch. R.,576. Burrell on Assign., 
124 and 125. 
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Ramsey & RAMSEY, (represented by JAMES RUSSELL, 
for defendant in error, handed no brief to the Reporter. 


WARNER, J. 


There was a motion made in the Court below for a new 
trial, upon two grounds: First, that the Court erred in charg- 
ing the jury, that an insolvent debtor might, under the laws 
of this State, prefer one creditor, by a deed of assignment 
in trust, for the benefit of some to the exclusion of others. 
Second, because the verdict was contrary to law and the evi- 
dence. The Court overruled the motion for a new trial, 
which is now assigned for error here. 

Was the charge of the Court right? How stood the old 
law upon the question of assignments by insolvent debtors, 
prior to the Act of 1865-6, now incorporated in the new 
Code? By the 1954th section of the. old Code, an assign- 
ment by an insolvent debtor of his property, in trust for the 
benefit of any one or more of his creditors, to the exclusion 
of any other creditor, in equal participation of such proper- 
ty, was declared to be void. By the 1942d section of the 
new Code, only such assignments of property by an insolvent 
debtor are declared void, where any trust or benefit is reserved 
to the assignor, or any person for him. Why was an assign- 
ment made by an insolvent debtor of his property to one 
creditor, to the exclusion of others, void? Because the old 
law declared it should be so. Why is not such an assignment 
void now? Because, the law, as it now stands, does not de- 
clare that it shall be so. Construing the 1948d section of 
the new Code, and the 1942d section, together, as being, in 

pari materia, the intention of the Legislature, we think, is 
quite plain, that an insolvent debtor may make an assign- 
ment of his property in trust, for the benefit of one or more 
of his creditors, to the exclusion of others, so that it is done 
bona fide, and no trust or benefit be reserved to the assignor, 
or any person for him. There was no error in the charge of 
the Court upon this point in the case. — 

The jury having found the assignment to have been bona 
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fide under the evidence submitted on the trial, and the Court 
below being satisfied with the verdict, we will not disturb it 
by ordering a new trial. 

Let the judgment of the Court below be affirmed. 





B. F. Wauuts e al., plaintiffs in error, vs. G. M. OsTEEn, 
defendant in error. 


When the possession of a watch had been awarded to a party by the 
judgment of a Judge, or Justice, under a possessory warrant, as pro- 
vided by the 3959th section of the Code, and an action of trover igs 
brought to recover the possession of the watch from such party hay- 
ing possession thereof, under such judgment, 

Held: that the plaintiff must prove a general property, or title in him- 
self to the watch, to entitle him to recover the possession of it from 


the defendant. 


Trover. Charge of the Court. By Judge WorriLL. 
Chattahoochee Superior Court. September Term, 1868. 


Osteen had a watch, which both he and Wallis, and E.G. 
Raiford claimed. That watch was left, by Osteen, with a 
jeweller to be repaired. When it was sent for, the jeweller, 
by mistake, sent another watch to Osteen. The defendants, 
by possessory warrant against Osteen, got possession of this 
watch, and, to regain it, Osteen brought trover against them. 
After the evidence was introduced, the defendants moved to 
dismiss the case, on the ground that the plaintiff had failed 
to prove property in himself. The Court refused to dismiss 
the case, holding that plaintiff need not show title; it 
was not necessary for him to do more than show that he had 
a right to the possession of said watch. And so the Court 
charged the jury. The plaintiff recovered. The defendant 
moved for a new trial, upon the ground that said charge was 
erroneous. 


E. G. RatrorD, (by Peabody,) for plaintiff in error. 


D. H. Burts, (by the Reporter,) for defendant in error. 
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WARNER, J. 


The question made by the record in this case is, whether 
the plaintiff in the Court below could maintain his action of 
trover for the watch, against the defendants, without shewing 
title in himself thereto? The defendants had the possession 
of the watch, under the judgment of a Judge, or Justice, as 
provided by the 3959th section of the Code; that posses- 
sion was, prima facie, lawful, as against the plaintiff, and to 
allow him to recover the watch from the defendants, on proof 
of his former possession alone, was but reopening the question 
of possession of the watch, which had been adjudicated under 
the possessory-warrant proceeding. The judgment in that 
proceeding determined the right of possession to the watch, 
as between the parties, to belong to the defendants. In order 
to deprive them of that lawful possession, thus acquired, the 
plaintiff was bound to show something more than his former 
possession of the watch; he was bound to show a right to the 
present possession of the watch as against the defendants. It 
he had shewn, by the evidence, a general property in the 
watch, or title thereto in himself, then he would have shewn 
his right to the possession of it by construction of law, as 
against the defendants, who relied on their possession alone. 
See 2 Greenleaf’s Evidence, 528, section 640. We think 
the Court below erred, in holding that the plaintiff was enti- 
tled to recover the watch from the defendant, under the 
evidence in this case. 

Let the judgment of the Court below be reversed. 
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Mary Lamar, plaintiff in error, vs. JoseEPH GLAwsoy, 
defendant in error. 


(Held up last term because of military order.) 


When there is evidence before the jury on the trial of a case upon a ma- 
terial point involved in such trial, it is error for the Court so to charge 
the jury as to exclude from their consideration such evidence. 


Assumpsit. Charge ofthe Court. By JudgeCoLz. Bibb 
Superior Court. May Term, 1867.. 


This was complaint by Joseph Glawson against Mrs. Mary 
Lamar, upon an account for “services as an overseer, from 
January Ist, 1860, to January 1st, 1861, $550 00. The action 
was brought in October, 1861. The general issue was filed. 

On the trial, the plaintiff read the answers of one Whidby 
to interrogatories, as follows: Plaintiff was on defendant's 
plantation, in Jones county, as overseer, in the year 1859 or 
1840—(1860, I think, don’t recollect distinctly.) In the 
month of January or February of that year, plaintiff came to 
Whidby’s, and asked him to go to Macon with him to see 
defendant. They went to her house in Macon. Plaintiff 
said to her, “I have come down to see you to know why you 
wish me to quit your plantation.” Plaintiff asked her if he 
had not given her satisfaction, and done all for her he could. 
She said that he had done more for her than any man she 
had had on the plantation for years, that it was not on her 
account that she was turning him off; that some of the 
negroes on the plantation belonged toher mother, who was 
old and childish, and who said, if he staid on the plan- 
tation her negroes should not stay there, and, therefore, she 
herself was unable to keep him there. Plaintiff replied to 
her, “ Mrs. Lamar, your mother did not hire me, I have 
nothing to do with her; you hired me, and I had rather lose 
the $550 00 than to be turned out of business at this season 
of the year. She said she knew it was hard, but she could 
not help it. Plaintiff then said to her, “You were to pay 
me $550 00, and I think it is hard that I should be turned 
off at this season of the year, and Iam going to have that 
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money.” The witness stated that he knew nothing of the 
terms of the contract, except what he had learned in that 
conversation. He knew that plaintiff entered upon the dis- 
charge of his duties as such overseer, and was dismissed by de- 
fendant for the reasons aforesaid. Plaintiff’s character as an 
overseer was good, so far as the witness knew; he knew noth- 
ing against it; the plaintiff received the highest wages of any 
person known by witness as overseer in the county ; his char- 
acter as overseer and business man as good as any, if not bet- 
ter than any man’s in the county. On cross-examination, 
he stated that he did not know what plaintiff did on the 
plantation ; that he commenced business there at the first of 
the year, and was turned off in January or February, (he 
thought in January,) about the middle of the montk. Dur- 


ing the same year, plaintiff was employed by Mrs. Lowther, 


as overseer, on one of her plantations, at what wages the 
witness did not know. 

Plaintiff closed. The defendant’s attorney read in evidence 
the answers of Miss MAry L. LAmAr, who testified as fol- 
lows: During Christmas-week of 1859, the negro men and 
some of the women came from the plantation, and told her 
mother, defendant, that they would not stay there, if plain- 
tiff was employed as overseer for 1860. The negroes were 
still at her mother’s, when witness’ brother came from 
New York, on the first day of January, 1860, and he, learn- 
ing the state of matters from the defendant, went to the 
plantation on the second day of January, 1860, and paid 
plaintiff and dismissed him. 

Here, the testimony closed. Defendant’s attorneys. re- 
quested the Court to charge the jury, Ist, that if the con- 
tract upon which the suit was brought, was for, services of 
an overseer, to be performed by, and during, the year 1860, 
and was made previous to the first day of January, 1860, 
unless the same, or some memorandum thereof, was reduced 
to writing, and signed by the defendant, the same was incom- 
plete and void. 

2d. That to authorize the recovery by the plaintiff, from 
the defendant, for the year’s wages, the plaintiff must have 
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held himself in readiness to perform his part of the contract 
whenever called upon by the defendant to do so. 

3d. That if they believed the plaintiff to have received 
remuneration for personal services rendered during the year 
1860, from other parties, defendant was entitled to be cred- 
ited with the same against plaintiff’s claim. 

The Court refused to give in charge either of said requests, 
stating, in the hearing of the jury, that there was no evidence 
to authorize either of them, and further, that as to the first, 
he did not believe it was law in 1860. 

The Court charged the jury, that the only question for 
them to consider was, whether or not defendant made the 
contract sued on, and that if she did make such contract as 
testified to, plaintiff was entitled to recover the amount 
agreed upon in said contract. The verdict was: “ We, the 
jury, find for the plaintiff, and assess the damage at $200 00, 
without interest.” 

Defendant’s attorneys moved for a new trial upon the 
grounds, that the Court erred in refusing to charge as re- 
quested, in stating his said reasons therefor in the hearing 
of the jury, and in charging as he did, and because the ver- 
dict was excessive, and unsupported by the evidence, and 
strongly and decidedly against the weight of the evidence. 


Bacon & Simmons for plaintiff in error. 


W. Poe, (by the Reporter,) for defendant in error. 
WARNER, J. 


We find no error in the Court below, in refusing to charge 
the jury as requested by defendant’s counsel. The evidence 
in the record is, that the brother of the witness “ went to the 
plantation on the second day of January, 1860, paid the 
plaintiff, and dismissed him.” The Court charged the jury, 
“ that the only question for them to consider was, whether or 
not the defendant made the contract sued on, and that if she 
did make such contract as testified to, the plaintiff was enti- 
tled to recover the amount agreed upon in said contract.” 
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In view of the evidence, as to the payment of the overseer, 
we think this charge of the Court was error, as it excluded 
from the consideration of the jury the question of payment 
for his services. Whether the evidence of payment was 
entirely satisfactory or not, it was the right of the defendant 
to have that question considered by the jury, in as much as 
there was evidence before them, upon that point in the case. 
Let the judgment of the Court below be reversed. 





Rosert C. Bryan, et al., executors, plaintiffs in error, vs. 
ZENA DoouittLeE, defendant in error. 


When a feme sole gave her note for fifty dollars, and afterwards mar- 
ried in 1862, before the adoption of the Code, her husband receiving 
through the wife property more than sufficient to pay the debt, and 
the husband died before any judgment was obtained against him for 
the debt of the wife: 

Held, That as the parties were married before the adoption of the 
Code, the husband was liable for the debts of his wife only to the 
extent of the property received through her, when judgment was 
recovered against him therefor during the coverture. The will was 
competent evidence for the purpose of shewing, that the parties were 
married prior to the adoption of the Code in 1863, as it was dated 
3lst July, 1862, and recognized therein the maker 6f the note to be 
his wife at that time. 


Complaint. Liability of husband for wife’s debt. Deci- 
ded by Judge Cote. Houston Superior Court. February 
Term, 1868. 


This was complaint in favor of Zena Doolittle, brought in 
July, 1866, against Robert C. Bryan and Joseph W. Wim- 
berly, as executors of Dempsey Brown, deceased, upon the 
following promissory note : 


‘One day after date, I promise to pay Zena Doolittle or bearer fifty 
dollars, value received, January Ist, 1861. F. MIMS.” 


The plaintiff’s attorney read in evidence said note, shewed 
by a witness that the maker was a widow at the date of the 








256 SUPREME COURT OF GEORGIA. 





Bryan et al., vs. Doolittle. 








note, and that, afterwards, in 1862 or 1863, she married 
said Brown; that, at the date of the marriage, she pos- 
sessed property, real and personal, including an house and 
lot in Perry, Houston county, Georgia, and several slaves, 
which, it was understood, went into Brown’s possession ; 
that, in the summer or fall of 1864, Brown died, and in the 
latter part of 1865 his widow died. It was admitted that 
Brown received a sufficiency of property from his said wife 
to pay said note. 

The defendants’ attorney offered to read in evidence a 
certified copy of the last will and testament of said Brown, | 
dated 31st of July, 1862, the third item of which was as 
follows: “I give and bequeath to my beloved wife, Sarah 
A. F. Brown, to have and to hold forever, the following 
property, to wit:—(Certain slaves, naming them), which 
slaves I acquired by my marriage to my said wife, and my 
house and lot in the town of Perry, in said county, which 
house and lot I also acquired by my marriage, and my 
horses and carriage, all the household and kitchen furniture 
that I acquired by my marriage to my said wife, and also y 
five thousand dollars in cash: all of which said property 
and cash I give to my said wife in lieu of, and in the place 
of, her dower in and to all the lands I may own at the time 
of my death,” and a receipt, dated the 17th January, 1865, 
by which Mrs. 8. A. F. Brown acknowledged that she had 
received from the executors the said bequeathed property. 
Plaintiff’s attorney objected to said testimony upon the 
ground of irrelevancy. The Court rejected this testimony. 
None other was offered. It was conceded that Mrs. Brown ) 
and F., Mims were the same person. The Court charged 
the jury that Brown was bound for the payment of the debts 
of his wife, existing at the date of their marriage, to the 
extent of the property received by him from her, and that 
i no subsequent disposition of that property, by will or other- ; 
| ‘ wise, to her or to another, relieved him, or his estate after t 
| his death, from said obligation, even though both he and she 
died before they were sued on said debts. 
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The verdict was for $50 00 and interest, against the 
defendants. The defendants’ attorney says that the Court 
erred in ruling out the testimony’ offered, and in charging 
the jury as he did. 


S. D. KILLEN, (represented by the Reporter,) relied on 
Nicholson and wife vs. McWhorter & Wilborn, 13 Ga. R., 
467, and said that no change in the law after the marriagé 
could affect this case, (if there was any such change,) and 
therefore the will was admissible to show when they mar- 


ried. 


C. C. Duncan, for defendant in error, did not reply. 


WARNER, J. 


There are two questions presented by the record in this 
case for our consideration and judgment. First, as to the 
liability of the husband for the debt of his wife. Second, 


~ the rejection of the will when offered in evidence by the 


defendant, in the Court below. We will consider the rejec- 


tion of the evidence offered first. In our judgment, the will 


offered in evidence should have been admitted, for the pur- 
pose of showing that the parties were married prior to the 
Ist of January, 1863, the time when the Code was adopted. 
The wituess who testified as to the time of the marriage, says, 
the parties were married in 1862 or 1863. The will is dated 
3lst of July, 1862, in which the maker of the note is recog- 
nized as the wife of Brown at that time. By the common law, 
the husband is not liable to pay the debts of the wife contrac- 
ted by her before marriage, unless judgment was obtained 
against him therefor during the coverture ; 2 Kent’s Com., 145; 
Nicholson and wife vs. Me Whorter & Wilborn, 13 Ga. R., 470. 
The Act of 1856 restricts the liability of the husband for the 
debts of the wife, to the amount of the property received 
through her, but does not further interfere with the common 
law rule of liability. If the debt is not reduced to judg- 
ment against the husband during the coverture, he would 
not be liable, even to the extent of the property received 
VoL. XyxvuI—17. 
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through her; but in no event, beyond that amount. The 
Act of 1856 only defines the extent of the husband’s liability 
when sued for his wife’s debts, according to the law as it 
then existed. The Old Code goes further, in the latter part 
of the 1701st section, and declares, that “the property received 
through the wife shall be liable for the payment thereof.” 
That Code, however, did not take effect until the first day of 
January, 1863, so that the law was just as the Act of 1856 


- left it, in regard to the liability of the husband for the debts 


of the wife, contracted by her before marriage. See Revised 
Code, sec. 2. The husband, in this case, only assumed such 
liability for the debts of his wife, as the law imposed on him 
at the time of his marriage, which was in 1862, before the 
adoption of the Code. As the law then existed, in 1862, the 
husband was liable for the debts of his wife to the extent of 
the property received through her, when judgment was recov- 
ered against him therefor, during the coverture; but as no 
judgment was recovered against the husband in this case, for 
the debt of his wife, contracted before marriage, during the 
coverture, his estate is not liable to pay it, although he may 
have received property through his wife, sufficient for that 
purpose. Under the common law rule, it made no differ- 
ence whether the husband received property through his wife 
or not; if his liability was not fixed by a judgment during 
the coverture, he was not bound, in law, to pay the debt. 
Let the judgment of the Court below be reversed. 
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SamugeL F. Bainey, plaintiff in error, vs. E. L. Srro- 
HECKER, defendant in error. 


When an attachment was levied upon fifty shares of capital stock of a 
corporate company, and sold at sheriff’s sale, it was the duty of the 
sheriff to give a certificate of purchase to the highest bidder, and on 
presentation of such certificate to the proper officer of the corpora. 
tion, it was his duty to make the necessary transfer of the stock to the 
purchaser on the books of the company. In such case, the sheriff 
does not put the purchaser in possession, but the proper officer of the 
corporation is, pro hac vice, a public officer under the Code, charged 
with that duty, and if he refuses to do it, mandamus is the proper 
proceeding to compel its performance. 


Mandamus. Demurrer. Decided by JudgeCoxie. Bibb 
Superior Court. June Term, 1868. 


On the 30th of April, 1866, Samuel Bailey sued out 
attachment against Jerry Cowles, as a non-resident of this 
State. It was levied as follows: ‘I have this day levied 
this attachment on fifty (50) shares of stock of the Empire 
State Iron and Coal Mining Company, and served E. L. 
Strohecker, President, with a copy of this attachment, 30th 
April, 1866, at 12} P. M. 

Pat. Crown, Deputy Sheriff. 


On the 2d of July, 1866, Bailey filed. his declaration 
thereon, declaring upon a promissory note made by Cowles, 
payable to Bailey. 

The jury found in favor of Bailey for $750 00, with 
interest and costs of suit. Judgment was entered, in favor 
of Bailey against Cowles, defendant, and Strohecker, Presi- 
dent, as garnishee, and the Court ordered that said attached 
shares of stock should be advertised and sold by the sheriff. 

The officer levied said fi. fa. upon said fifty shares, and at 
sheriff’s sale, sold said shares to Bailey, who bid them off at 
fifty dollars, and the officer so certified on said fi. fa. But 
Strohecker refused to transfer the stock to Bailey, stating 
substantially the facts. Bailey prayed for mandamus nist 
against Strohecker, to compel him to make such transfer. The 














stdin . 


260 SUPREME COURT OF GEORGIA. 





Bailey vs. Strohecker. 





rule nisi was issued and served. Strohecker’s answer is not 
material. He said that this was an effort on the part of 
Bailey to enforce a private right against him (Strohecker) in 
his individual character, or as a private officer of a private 
corporation, and that therefore the Court had no jurisdiction. 

Besides this answer, Strohecker’s attorney filed a demurrer, 
averring, among other grounds founded on the form of the 
proceeding, ete., that the Court had no jurisdiction to issue 
mandamus nisi, nor to make mandamus absolute upon said 
petition and other proceedings. 

The Judge sustained the demurrer upon said grounds, 
His dismissal of the petition upon demurrer is assigned as 
error. 


S. T. Bamey, (by the Reporter,) said mandamus is a writ 
of right. New Code, sections 4980, 4170, 3130. It is the 
proper writ where there is no other specific remedy. Bacon’s 
Abridg. Mandamus ; Dudley's Ga. f., 37; 1 Kelly Ga. R., 


271; 2 Kelly Ga. R., 290. Mandamus is the remedy in this 


ease. New Code, section 3213; Manor vs. McCall, 5 Ga, 
R., 522; Gresham vs. Pyron, 17 Ga. R., 266; Napier et al. 
vs. Doe et al., 12 Ga. R., 170; Habersham vs. Savannah and 
Ogeechee Canal Company, 26 Ga. R., 665. 


Herny W. Cow .es, (by B. H11,) for defendant in error, 
furnished no brief to the Reporter. . 


Browy, C. J. 


We are satisfied the Court erred in ruling that mandamus 
was not the proper remedy in this case. Section 3222 of the 
Revised Code points out the mode of levying an attachment 
upon the stock of a corporation, owned by the defendant in 
attachment. 

Seetion 3223 declares void all transfers of his stock, made 
by the defendant, after the attachment has been levied, and 
provides for the sale of the stock by the sheriff. 

Section 3224 declares that “certificates of purchase shall 
be granted by the officer selling, as preseribed in case of exe- 
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cutions, and on presentation of such certificates to the proper 
officer of said corporation, it shall be his duty to make such 
transfer on the books if necessary, and afford the purchaser 
such evidence of title to the stock purchased, as is usual and 
necessary with other stockholders.” 

The usual course is, for the sheriff who sells the property, 
which is not held adversely to the defendant in fi. fa., to put 
the purchaser in possession. In case of the sale of stock in 
a corporate company, the sheriff can not do this, as the prop- 
erty is not tangible, and he has no such control over the 
books of the company as enables him to make the necessary 
transfer of the stock, which he has sold to the purchaser. 
In view of this difficulty, the Legislature has substituted the 
proper officer of the corporation for the sheriff, and has 
made him, pro hae vice, a public officer, charged with the per- 
formance of this very duty, which he is required to perform 
upon the presentation of the certificate given by the sheriff 
to the purchaser at the sale. If he refuses to do this duty 
he may be compelled by mandamus. 

Judgment reversed. 





James C. McBurney, plaintiff in error, vs. Patrick Mc- 
INTYRE, defendant in error. 


1. A tenant has no right to sub-let the premises without the consent of 
the landlord, and when done with his consent, the sub-tenant is the 
tenant of the landlord, and he, and not the tenant, has a right to pro- 
ceed against the sub-tenant, in case he holds over. 

2. When A, the tenant, sub-let to B, who was also required to pay rent 
to the landlord for the part sub-let, and at the end of the year for 
which they held the premises, A and B were rivals in securing a lease 
from the landlord for the ensuing year, and both claimed to have 
rented the premises for the next year, and B remained in possession, 
the relation of landlord and tenant did not exist between them. 

. When A applied to the landlord to lease the premises for three years, 
which was refused, but it was agreed that he might rent for one year, 
and that the written lease should be executed at another time, and A 
laid down his notes for one year’s rent on the landlord’s table, which 
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A afterwards claimed as the evidence of the contract, the notes not 
having been returned: 

Held, that the language used in the notes must be taken most strongly 
against A, and that the expression in the notes that they are for the 
rent of the store occupied by A, will not embrace a lot adjoining the 
store-house, fenced off to itself, which usually went with the store 
before it was so fenced. 


Landlord and tenant. Motion for new trial. Decided by 
Judge Cote. Bibb Superior Court. May Term, 1868. 


McIntyre sued out a warrant against McBurney, as his 
tenant, holding a certain lot over and beyond his term. 
McBurney denied holding under him. The jury found 
against McBurney for double the proven rent. His attorney 
moved for a new trial, upon the ground that the verdict was 
contrary to the charge of the Court, and against the weight 
of the evidence. What the charge was does not appear. 
The new trial was refused, and this is assigned as error. 
For so much of the evidence as is necessary to understand 
the cause, see the opinion of the Court. 


O. A. LocuraneE for plaintiff in error. 


WuirtLe & Gustin, (by A. W. Hammonp & Son,) for 
defendant in error. 


Browy, C. J. 


1. Under the 2253d section of the Revised Code, the ten- 
ant has no right to impose a sub-tenant upon the landlord 
without his consent; and if it is attempted, we hold that the 
sub-tenant becomes the tenant of the landlord, if he elects to 
recognize him as such, and not the tenant of the tenant who 
placed him upon the premises, without the consent of the 
landlord ; and the landlord, so recognizing the sub-tenant, 
may proceed against him for holding over; or he may refuse 
to recognize the tenancy and proceed to expel the person 
placed upon the premises by the tenant, without his consent, 
as an intruder, in any manner prescribed by law for the ex- 
pulsion of trespassers or intruders. Any other rule would 
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be most unjust and unreasonable, as it would put it in the 
power of the tenant to place upon the premises persons the 
most objectionable to the landlord, or such as might use the 
premises for purposes the most disagreeable to him. 

In this case, there seems to have been a dispute whether 
Mrs. Ferrell, the owner of the premises, or McIntyre, who 
occupied the store as her tenant for the year 1867, had the 
right to use or rent the vacant lot by the store; and as 
McBurney found it necessary, in putting up his building, to 
pass over that lot, and to place some of his building material 
upon it, he paid rent to both the owner and the tenant. He 
was therefore the tenant of Mrs. Ferrell, the owner, and not 
of McIntyre, who held under her; and if he held over, the 
owner, and not the tenant, had a right to proceed against 
him. 

2. When MclIntyre’s lease was about to expire, he and 
McBurney were rivals in securing a lease from Mrs. Ferrell, 
the owner, and both claimed to have leased the vacant lot 
from her; and McIntyre then proceeded against McBurney, as 
his tenant, for holding over. Under the facts of this case, 
as disclosed by the evidence, we hold that the relation of 
landlord and tenant did not exist between them, and that this 
proceeding can not be maintained. 

3. The rent notes which McIntyre drew and left on Mrs. 
Ferrell’s table, and which, as they were not returned, he 
claimed to be the evidence of the contract between them for 
the ensuing year, must be construed most strongly against 
him as the maker. And the expression in the notes that they 
are for the rent of the store occupied by him, will not be 
construed to embrace the lot adjoining the store, which for- 
merly went with it, but which had, within the last year, been 
fenced off to itself, and which Mrs, Ferrell did not under- 
stand she had rented with the store-house, as she rented it 
to McBurney the next day for the ensuing year. 

Judgment reversed. 
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BENJAMIN F. Barron, plaintiff in error, vs. Joan W. Bur- 
NEY, et al., executors de son tort, etc., defendants in error, 


1. The heirs at law of an estate may, as between themselves, divide the 
estate by agreement, without administration ; but, as against creditors, 
if they convert to their own use the personal effects, they are execu- 
tors de son tort, and are liable as such. 

2. Although, under the Code, executors de son tort can not get credit for 

any debt they may have paid; yet, if, in good faith, they have furnished 

the widow her year’s support, aceording to her circumstances in life, 
and this has exhausted the effects they have used, they are not liable, 

except for the excess. The claim of the widow is not a debt, but a 

special provision allowed by law,.in preference to any liens or debts 

held by creditors. 
There being, in this case, no liu of the actual payment, by these 
heirs, of the widow’s year’s support, we reverse the judgment of the 

Court below in refusing to grant a new trial. 


~) 


= 


Assumpsit. Distribution of estates. Tried before Judge 
Foster. Jasper Superior Court. October Term, 1867. 


On the 2nd of March, 1861, John W. Burney, Jr., as 
principal, and John W. Burney, Sr., as security, made and 
delivered to said Barron their promissory note for $3,630 00, 
due 10th of November, 1861. John W. Burney, Sr., died 
in December, 1864, leaving as heirs and distributees of his 
estate John W. Burney, Jr., James 8., William, J. J. H., C. 
C., Lucy and C. R. Burney, and Mary B. and T. M. Swan- 
son. On the 22d of February, 1865, these heirs and distribu- 
tees, because there were certain matters of controversy touch- 
ing the settlement and distribution of the estate, entered into 
a written agreement substantially as follows: There was to 
be no administration. They were to submit to the arbitrament 
of certain arbitrators, therein named, all questions of law or 
fact which might arise in determining their several interests. 
These arbitrators were to determine what amount of property, 
or money, or both, should be allowed the widow of John W. 
Burney, Sr., for hor year’s support, and what furniture she 
was ethiel toy under section 2531 of the Code of Georgia, 
and also what was her entire interest in said estate, both real 
and personal, taking into account the advancements which 
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were made to the children of said deceased while living, and 
to.determine all other questions which might arise touching 
the same. After ascertaining and setting apart for the widow 
so much of the estate as they should think her entitled to, 
then the arbitrators were to make those who had had no 
advancements, equal to those who had had advancements, 
and distribute the residue, if any, equally between the parties, 
(except the widow) according to law, as the arbitrators should 
think proper. 

The arbitrators were to consider a claim of F. M. Swanson 
for $1,000 00, and one of John W. Burney, Jr. for $3,000 00 
against the estate, and determine whether said claims should 
be paid in Confederate currency or property, and, if in prop- 
erty, at what valuation. The house and lot where the widow 
lived, a store-house in Monticello, a lot. at the Springs, and 
all the other real estate out of Jasper county, and three 
slaves, (named,) were not to be covered by this arrangement. 
All forms were to be waived, and the award was to be final. 

As to the balance of the property, to-wit: that not covered 
by the arbitration, they authorized John W. Burney, Jr. to 
sell it publicly or privately, and to settle and pay the debts 
of deceased, and generally to close up the business of deceased, 
and each bound himself to John W., Jr. to pay his pro rata 
share, ete. Pursuant to this agreement, there was a sale of 
deceased’s personal property, on the first Tuesday in March, 
1865, when his stock, carriage, wagons, etc., were sold. Who 
conducted the sale, or who received the money, did not ap- 
pear. Nor did it appear whether the arbitrators made any 
award, nor whether any part of the proceeds of the sale was 
paid to the widow. 

In June, 1866, T. M. Swanson obtained letters of adminis- 


tration on the estate. The inventory of the household goods, 


etc., of deceased, footed up $814 50, and the following lands: 
sixteen hundred and eighty-one acres in Jasper county, ap- 
praised at $6,724 00; one thousand and sixty-five acres of 
wild lands, at $1,000 00; house and lot in Monticello, at 
$1,800 00; two-thirds interest in the store-house, at $600 00; 
and a house and lot at the Indian Springs, at $400 00. 


——— 
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The inventory also contained various accounts made in 
March, 1865, in favor of the estate against the heirs and 
distributees, amolinting to $13,842 00, for slaves, ete. (We 
suppose these are the purchases made by them at said sale, as 
there is no other evidence on the subject.) Over half of these 
purchases were by the widow. 

Barron sued all these heirs and distributees, as executors 
de son tort, upon said note, and upon the trial shewed the 
foregoing facts. On the cross-examination, one of the wit- 
nesses stated the value and situation of the property of de- 
ceased, the circumstances of the family, ete., and gave it as 
his opinion that all the property of deceased, exclusive of 
the slaves and lands, was not sufficient for the support of his 
family for three months. This testimony came in over the 
objection of plaintiff’s attorneys. The witnesses thought that 


$1,500 00 or $2,000 00 would have been necessary for the . 


support of the widow for one year, and that it was necessary 
to sell the personalty to support the family. This was also 
objected to, but the objection was overruled. 

After the argument, the plaintiff’s attorney requested the 
Court to charge the jury: 1st. That if the defendants sold 
the personal property of deceased and purchased the same, it 
was a conversion, and the defendants were liable to the plain- 
tiff for double the value of the property. 2d. That the fact 
that said defendants acknowledged their liability to the ad- 
ministrator, and returned the same to him, did not release 
them from liability as executors de son tort. 3d. That if the 
defendants sold said personal property, and applied none of 
the proceeds to the support of the widow, but converted the 
same to their own use, then they became liable for double 
the property so converted, and the plaintiff could recover 
that amount, if his claim was sufficiently large, ete. 

The Judge gave in charge the second request; he gave the 
third with the words, “or other lawful uses,” added imme- 
diately after “widow,” and he modified the first request by 
charging, that to make a party executor in his own wrong in 
Georgia, he must, without authority of law, wrongfully inter- 
meddle with, or convert to his own use, the personalty of a 
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deceased individual whose estate has no legal representative, 
and that if said defendants, or any of them, had so done, he, 
or they, were liable to the plaintiff to double the value of 
the property so intermeddled with or converted, (not beyond 
plaintiff’s claim,) and that if there was a common intent to 
do such wrong, all are so liable. But he instructed the jury, 
also, that the taking possession of the lands and slaves of a 
deceased person, by his heirs-at-law, did not make them 
executors in their own wrong; that until it appears that such 
property is necessary for the payment of debts, such pos- 
session by the heirs is neither unlawful nor wrongful; it is 
necessary that some one take charge of the estate till some 
legally appointed authority is ready to receive it. The heirs 
were the proper parties to do this, and their taking it, pro- 
tecting and caring for it, does not make them executors in 


’ their own wrong; and if it were necessary to support the 


slaves or the beasts, to sell a part of the perishable property, 
it was lawful for them to do so. 

As to the liability of the widow, he charged that she was 
entitled to dower in the lands of which her husband died 
seized and possessed, and of the dwelling-house and furniture 
therein, from the death of her husband until her dower is 
assigned, and that her use and occupation thereof, ad interim, 
was not unlawful nor wrongful, and did not make her or her 
co-defendants executors in their own wrong; that her claim 
of a year’s support was above all other liens on the husband’s 
estate, even if it exhausted the estate, and if she and her co- 
defendants, in good faith, appropriated a portion of such 
“estate, not beyond what she was entitled to, in good faith, to 
such support, that fact would not make them or her executors 
in their own wrong. 

The plaintiff being dissatisfied with the verdict, (what it 
was does not appear,) sued out his writ of error, and says 
that the Court erred in allowing said evidence to be intro- 
duced over his objections, in modifying the requests to charge 
as he did, and in each and every part of his charge as to 
what would render the defendants executors de son tort. 
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Gro. T. BARTLETT and Jas. H. Bioctnt for plaintiff in 
error. 


Lorron & Hutcuinson for defendants in error. 
McCay, J. 


1. As between themselves, we see no objection to heirs-at- 
law, who are all sui juris, dispensing with administration and 
settling the estate by an agreement among themselves. 

But as against creditors, if they do this, they are executors 
de son tort, and are liable as such. If they have converted 
the property they are responsible for it, under the law 
governing suits against executors de son tort, and they can- 
not escape this by turning over to the administrator, after- 
wards appointed, the notes they took from the purchasers, 
At common law, it was presumed that every person who 
assumed control over the effects of a deceased person had in 
his possession a will, and he was bound to account for all 
that went into his hands. In this account he was entitled 
to such credits as any executor would be. If he produced 
no will, he could set off no debt due himself, but any other 
proper payments were allowed, until he accounted for all 
proven to have gone into his hands. 

Under the Code, section 2406, it is provided that one 
who, without authority of law, wrongfully intermeddles, or 
converts to his own use the personalty, shall be liable for 
double the value of the property so possessed or converted. 
Nor can he set off against this liability any debt due him- 
self, or any debt he may have voluntarily paid. 

2. The simple taking possession of this property by the 
heirs, and the use of a portion of it for the preservation of 
the remainder, or the application of it to the support of the 
widow and children for twelve months, by the heirs-at-law, 
would not, in our judgment, make them liable, under this 
section, to the penalties and burdens specified. But the 
proof here is, that they sold the property, converted it to 
their own use, and, as against the creditors, we hold them 
liable to the penalties of the statute. 
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They did not wrongfully intermeddle, so long as they 
merely preserved the property, or used it for the twelve 
months’ support. 

We agree with the Court below, that if they had sim- 
ply used the property to supply the widow with her year’s 
support, allowed her by law, and to take care and keep in 
good condition the negroes and stock, they would not be 
liable. 

As they were the heirs-at-law, their interference was not 
tortious nor meddlesome, and if they did not convert the 
property otherwise than to preserve it, and to support the 
widow, they did not act wrongfully. 

The right of the widow to her support for a year is not a 
debt of the intestate. In a strict sense, it is a provision, an 
incumbrance, higher than any debt, and if these heirs have 
- supplied her, they may set that up. 

3. But the evidence does not show they did this. That, 
it is true, was one of the terms of the agreement, but there 
is no evidence that this agreement was ever performed, 
except to sell the property. 

We think, therefore, there ought to be a new trial in this 
case. 





L. M. Wituson eé al., executors of Matthew Whitfield, 
deceased, plaintiffs in error, vs. MATTHEW C. WHITFIELD 
et al. legatees, defendants in error. 


When atestator appointed four executors to execute his will, and an ap- 
plication was made to the Ordinary to require three of the executors 
to give bond and security according to the provisions of the 2411th 
section of the Code, upon the ground that said executors were mis- 
managing the estate of the testator, and said cause having been tried 
in the Superior Court, on appeal from the Court of Ordinary, and the 
jury having returned a verdict requiring the executors to give bond and 
security, and a motion having been made in the Court below for a new 
trial, which was overruled : 

Held, First, that the insolvency of the executors is not per se a sufficient 
ground to require the executors to give bond and security, especially, 
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when it appears from the evidence in the record, that their pecuniary 
condition isas good now, as it was at the time of their appointment by 
the testator. 

Second, that the turning over to one of the executors, by the widow, 
shortly after the testator’s death, of a large amount of promissory notes 
and other evidences of debt, which, said executor has continued to 
hold and retain in his possession, with theconsent and approbation of 
two of the other executors, against the protestation of the fourth named 
executor, is not per se such mismanagement of the estate, as will require 
the executors to give bond and security under the law. 

Third, that the Court erred in charging the jury, ‘‘that if more than one 
qualifies, each is authorized to discharge the usual functions of an ex- 
ecutor, but all must join in executing a special trust, and I refer you 
to the will to ascertain whether it contains a special trust,’’ whereas, 
the Court should have charged the jury, whether the will did, or did 
not, contain any special trusts, that being a question of law for the Court 
to decide, and not a question of fact to be referred to the jury. 

Fourth, that the Court erred in not granting a new trial, upon the ground, 
that the verdict of the jury was strongly and decidedly against the 
weight of the evidence, as to the mismanagement of the estate by the 
executors. 


Equity. Charge of the Court. Tried before Judge SPEER. 
Jasper Superior Court. April Term, 1868. 


Matthew C. Whitfield, in his own behalf, and John B, 
Whitfield, Boling Whitfield, and Comar B. Whitfield, 
minors, by their next friend, the said Matthew C. Whitfield, 
by bill in equity, made the following case: 

1st. They are the only grand-children of Matthew Whit- 
field, late of said county, deceased, and are the chief and 
residuary legatees under the will of said Matthew Whitfield. 

2d. Leroy M. Willson, Pleasant Willson, and John F. 
Patterson, three of the executors under said will, are mis- 
managing the estate of said Matthew Whitfield, and are not 
only disregarding, but plainly violating the directions and 
provisions of said will. 

3d. Said three executors have taken forcible possession of 
all the assets of said estate, and so keep them to the exclu- 
sion of William H. Matthews, the other executor, and are 
compelling said Matthews to resort to legal process to join 
in the execution of said will, thus incurring expense, litiga- 
tion, and embarrassment in a wicked, willful and unnecessary 
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manner, and in direct disregard of the will appointing said 
Matthews one of the executors. 

4th. Said three executors are not keeping up the farms of 
testator as they are expressly required to do by said will, but 
have illegally sold all the perishable property, mules, stock, 
provisions, and tools, and have rented out the farms in 
direct and willful contravention of the directions of the will. 

5th. Said three executors have taken possession of the 
estate and rendered said William H. Matthews unable to 
execute the will; have entirely failed and refused to provide 
education and support for the grand-children of the testator, 
as they are expressly required to do by said will. 

6th. Many of the debts due said estate, being old debts, 
the said executors refuse to make such settlements with 
debtors as would be to the manifest interest of the estate, 
and such as the legatees (the real parties in interest) are 
~ anxious should be made, in view of the great uncertainty of 
the solvent condition of the people. Said executors refuse 
to take property for such debts, and refuse to consult the 
interest of the legatees, but seem determined to use said 
estate exclusively for their own interests, as if the assets 
belonged to them. 

7th. Said three executors are all related to each other, 
being father, son and son-in-law, and are all insolvent, and 
have become so, or have developed so, since the execution of 
said will; and said Patterson has changed his residence from 
the county of Jasper since the death of testator, and now 
threatens to remove the administration to another county, 
where the said three executors now reside, and solely for their 
own convenience and interest, and without any regard to the 
interest of the legatees, but to promote their own business, 
that of speculation and trade. 

8th. Though one of the grand children has arrived at age, 
and the income of the remainder of the estate would be am- 
ply sufficient, and more than sufficient, to support and educate 
the remaining orphan children, said three executors refuse to 
set apart that portion to which the said grand child, arriving 
at age, is entitled to under the will. 
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9th. This absorption of the whole estate by a portion of 
the executors, constituting one family, the exclusion of the 
remaining executor, who is solvent and who has the confi- 
dence of the legatees, the reduction of all the estate they can 
to money, and the refusal to use the money as plainly directed 
by the will, and all by persons who are insolvent in fact, and 
traders by profession, and the use of large sums in litigation 
and attorney’s fees, in their efforts to maintain this selfish and 
illegal use of the estate, is not only mismanagement, but is 
endangering the entire estate. Complainants believe and 
represent that it will result in great and irreparable loss to 
the estate, if the said three executors are not required to give 
bond and security for the faithful administration of the trust, 
or, in default thereof, to surrender the assets without delay, 
and be removed from the execution of said will. 

They prayed for an order requiring said three executors 
to give bond aad security for the faithful execution of their 
trust, or show cause to the contrary, and on failure to give 
bond, that the letters testamentary to them be revoked, and 
the assets be delivered to said William H. Matthews, as ex- 
ecutor under said will, or to such other person or persons as 
the Court should appoint to represent the estate. 

Leroy M. Willson and Pleasant Willson, two of said exec- 
utors, answered, that’ since their qualification, they had no 
possession of any of the assets of the estate, and had per- 
formed no act as executors whatever. They denied any con- 
cert or combination with either of the other executors for 
any purpose. a 

John F. Patterson, the other of said three defendants, 
admitted allegation number one to be true. 

He denied mismanaging the estate and violating the pro- 
visions of the will, as charged in allegation number two. 

He denied having taken any other than peaceable possession, 
without force, of any portion of the assets of said estate. 
He obtained possession of said assets, so far as as they were 
delivered to him, and kept them to the exclusion of all per- 
sons, as he was lawfully entitled to do, and as he believed it 
his duty to do. 
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He admitted that he was not keeping up the two farms of 
testator, kept up by him at his death, but said he was renting 
such parts of the,land, whenever practicable, that were con- 
nected with the two farms kept up by testator at the time of 
his death, but sold a part thereof, as he was authorized to do. 
He sold the perishable property, believing it to the interest 
of the estate. In this, William H. Mathis, the other execu- 
tor, concurred, and was present at the sale. The sale was 
advantageous to the estate. 

He denied neglecting the education and support of the 
minor grand children of testator. 

He denied refusing any settlement of any old debt when 
such settlement was offered, and would, if accepted, in his 
judgment, have been beneficial to the estate. He had not 
consulted the complainants, but had conferred with counsel 
as to his own safety in precipitately accepting such offers of 
debtors to transfer such property as they chose to offer in 
payment of debts. When he had declined such offers, no 
money or other thing had been paid. 

He admitted his relationship to the Messrs, Willson, his 
co-executors. He denied being insolvent. 

He said he changed his residence in 1865, and desired the 
privilege of making his returns in Morgan county. He 
denied speculating on the monies of the estate. 

In response to the 8th specification, he answered that he 
had been notified of large claims against the estate, involv- 
ing thousands of dollars which had not yet been sued, and 
until these matters were adjusted, or important collections 
were made, he must decline a final settlement with Matthew 
C. Whitfield. 

He denied all the allegations, arguments, inferences and 
conclusions contained in the 10th ground. He said he had 
paid no attorney’s fees as yet, to any person, beyond the sum 
of one hundred and fifty dollars. 

The will, alluded to, was as follows: 


VoL. xxxvii—18. 
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“ GEORGIA—J ASPER COUNTY. 


“TI, Matthew Whitfield, of said county and State, being 
of disposing mind and memory, do make, publish, and declare 
this my last will and testament, in manner and form follow- 
ing, to-wit: first revoking all other wills and testaments 
and codicils to such wills attached, heretofore by me at any 
time made: 

“1st. I will that my debts be paid as soon as practicable, 

“2d. I give and bequeath to my beloved wife, Martha, 
one-half of my household and kitchen furniture; also, one- 
half of my horses, mules, cattle, hogs and sheep, plantation 
tools, plows, gear of every description, wagons and carts 
attached to my home place; also, one-half of all my pro- 
visions and provender of every description, which may 
be on hand at the home place, together with the one-half of 
my cotton crop that may be growing or matured on my home 
place, forever in fee simple. I also give and bequeath to my 
said wife, Martha, the sum of seven thousand five hundred 
dollars cash, to be paid to her, without interest, at the expira- 
tion of twelve months from my death, to be hers forever. 

“3d. I give and bequeath to my wife, Martha, the follow- 
ing lots or parcels of land, situated in said county, namely: 
* * * * * * x x ee 
Intending this (the last named lot) for fuel and plantation 
uses, I desire it to be laid off in the most compaet and con- 
venient form, the said several lots or parcels of land, and all 
the appurtenances, to be the property of my said wife, for and 
during her natural life only, and immediately after her 
death to revert to my estate, and to fall into the general 
residuum and be disposed of, as is the greater portion of my 
estate, not specifically bequeathed and particularly enume- 
rated; but it is hereby expressly declared that these lands 
bequeathed to my wife are given her in lieu of her dower in 
all my lands, and if not accepted as such, then the said 
tracts or parcels of land to fall into the residuum of my 
estate, as I also direct shall be done likewise with the cash 
bequeathed to her, which is to form part of the residuum of 
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my estate, and not be paid my said wife, unless she accepts 
the legacy of lands above described in lieu of her dower in 
my entire estate. The forests must not be cut down. 

“Ath. I direct my executors, herein after named, out of 
any moneys in their hands, to appropriate, for the support 
of my son, William H. Whitfield, semi-annually, the sum of 
$400, (four hundred dollars,) and also to allow the said 
William H. to occupy and use during his life, the tract of 
land known as the Lynn tract, (formerly Pearsons,) lying in 
Jasper county, or such other tract of equal value as my 
executors may deem most expedient for the said William H. 
to reside on. 

“5th. On account of the change made in the country, in 
regard to the institution of slavery, by which it has become 
extinct, I feel constrained to decline making any bequests to 
any person not of my immediate family. I had by my 
former wills made some such bequests. 

“6th. I will and direct that the entire residue of my 
property, of every description whatever, real, personal or 
mixed, including that portion which may revert from my 
wife, be held by my executors, and used and employed by 
them to the best advantage, they keeping up the farms, and 
converting at discretion, my unoccupied and detached lands 
into money, and out of the rents, interests, issues and profits 
of said property, to pay to Wm. H. Whitfield, my son, his semi- 
annual allowance of $400, (four hundred dollars,) as herein- 
before directed, during his natural life; that out of the same 
fund, they make all proper provision for the proper educa- 
tion and support of my grand-children, living at the time 
of my death, or born after my death to my said son, William 
H. Whitfield, either by his present or any future wife he 
may have; and I further direct that all my grand-children 
shall receive the same support as is directed for those now in 
life, and this support shall continue from year to year until 
a child’ shall have set apart to him a part of the corpus of 
the property sufficient to support him as he should be 
expected to live. I direct my executors, upon the arrival at 
age of any of my grand-children, to take into consideration 
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the annual profits and interest arising from the property 
herein treated of, and if the same be ample, in their opinion, 
to pay the semi-annual allowance to the said William H. 
Whitfield, and to furnish a reasonable support to my afore- 
said grand-children, or any that may be born to my said son, 
William H. Whitfield, by his present or any future wife he 
may have, the said executors may set apart to such grand- 
child, such a portion of said property as they, the executors, 
may deem proper, the same to be realty or personalty, money 
or notes, as they may choose, and the same shall be valued by 
three disinterested persons, to be chosen by the executors, 
and delivered to such child as part of his legacy or distribu- 
tive share of said property, to be taken into account in the 
eventual division ; and the executors shall have the same 
authority to act, as each grand-child may arrive at full age. 

7th. Inthe event of the death of all the legatees who 
take life-time-interests, under this will, I direct, in case this 
occur before the arrival at age of my youngest grand child, 
that the division of the entire residwum of my estate take 
place, and that my said grand children be all made equal in 
the division, taking into view what each child may have 
before that time received. Said division to be made upon 
the arrival at age of the youngest of my grand children, 
and each of said grand children is to hold his or her legacy 
in fee to him and his or her heirs forever. 

8th. In the event of the death of any one or more of my 
grand children before their arrival at the age of twenty-one 
years, the survivors shall take such share or legacy in fee, to 
the exclusion of all other persons. 

“9th. I direct that my executors shall not deliver any 
portion of my property to any of the legatees to whom the 
same may be devised, until the close of the year in which I 
may die. 

(The money legacies are directed to be paid at stated times.) 

10th. I give full power and authority to my hereinafter 
named executors, to exercise their discretion in the purchase 
of lands for my estate, and also of all necessary personal 


s 

















—E——— 

















ATLANTA, DECEMBER TERM, 1868. 277 





Willson et al., vs. Whitfield e¢ al. 





- property, for the benefit of my estate, with full authority to 


make all necessary repairs of houses and machinery. 

“11th, I constitute and appoint my trusty friends, Leroy 
M. Willson, Pleasant Willson, John F. Patterson and William 
H. Mathis, my executors, to carry out this, my last will and 
testament, in witness of all which, I have hereunto set my 
hand and seal, this the fourth day of November, 1865. 

MAT. WHITFIELD, [Sear}.” 


It was regularly witnessed and probated in May, 1867. 

It was read in evidence by the complainant, as was also 
the inventory and appraisement of the estate, shewing per- 
sonal property to the value of $11,460 62, and promissory 
notes and other evidences of debt belonging to testator, — 
amounting to the sum of about $275,468 48, including notes 
dated during the war, before and since. The $11,460 62, 
personalty above, is included in the Jast named sum of 
$275,468 48. 

Movent read his petition and the answers. 

It was admitted that Patterson and Mathis qualified, May 
1867, the other two executors, some five months after. Much 
evidence, pro and con, was introduced, as to the management 
of the estate, the disagreement of the three with the fourth 
executor, etc. It was shewn that defendants were pecunia- 
rily as well off now, as when they were appointed. 

It is useless to report any more of the testimony. 

The cause being closed, his Honor, the presiding Judge, 
charged the jury as follows: 

Ist. Where the pecuniary condition of an executor was 
known to the testator, and is proven to be as good as it was 
at the time of the execution of the will, or at the time of the 
testator’s death, he cannot be removed for insolvency, nor 
required to give bond for this cause alone. 

2d. It is not a ground for requiring bond of an executor, 
that he failed to provide liberally for the support, clothing 
and education of children, who are, by the will, entitled to 
support, clothing and education. His duty is to carry out the 
will of the testator, in this regard, in a manner reasonable. 
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3d. Where such support, clothing and education, is di- 
rected to be provided out of the profits and interest of the 
estate alone, the executor cannot appropriate any part of the 
corpus of the estate to these purposes. In such cases, a court 
of equity affords the remedy. 

4th. A refusal by one executor to deliver to a co-executor, a 
part of the notes of his testator, of which he alone has been 
possessed since the death of the testator, is not a sufficient 
ground to require such executor to give bond, provided such | 
refusal has not brought loss upon the estate. 

5th. Where, by his will, a testator directs executors to 
keep up his farms, having, at the time of his death, a large 
number of farms, two only of which he was then cultivating, 
and one of these two, at the time of making the will, it is 
proven, was cultivated by from twenty-five to thirty hands, 
and at his death, by only five laborers, equal to three good 
hands, and leaving the other to his widow during her life, 
with stock, provisions and implements of husbandry, and 
giving no directions as to the proceeds of the first described 
farm, and making distinct provisions for the support of his 
only child, a son, by an annuity, and of the children of that 
son, from other specific sources, and when the will gives power 
to advance as part of his legacy toa grand child, upon his arriv- 
ing at age, any real estate of the testator on account of his 
legacy, it is no breach of duty on the part of the executor to 
deliver to such grand child, upon his application, this small 
farm, as a part of his legacy. ; 

6th. That when two of four executors qualify soon after 
testator’s death, and one of these has the sole possession of 
the notes of the estate, and is performing alone, the duties of 
executor, and four months after, the remaining two executors 
qualify, and do not perform any act as executors for seven 
months, it is not a ground for removal or requirement of 
bond, of such last named two executors, that they have per- 
formed no act, unless their failure to act amounts to gross neg- 
ligence, whereby loss has resulted to the estate, in which event 
they would be properly chargeable with the conduct of their 
co-executor, and responsible for his mismanagement. 


, 
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7th. It is the duty of an executor to pay the debts of his 
testator and the specific legacies named in the will, and to 
provide the twelve months’ support for the widow or family 
before paying to a residuary legatee his full share of the 
residuum, and it is not mismanagement in the executor to 
refuse to pay such share. 

8th. Where it appears from the evidence that an executor, 
for the purpose of securing the payment of a note belonging to 
. the estate, places it in the hands of attorneys at law of good 
standing, with instructions to proceed to secure the same, 
reasonable diligence is exercised. 

9th. A will is the legal declaration of a man’s intention” 
as to the disposition of his property after his death. This 
will is to be executed by one nominated therein. Such a one 
is called an executor. This one, on being qualified, is appoint- 
ed executor, and he is sworn to execute the will of his testa- 
tor. That will, if it does not contravene the law, is the law 
of his administration ; it is the rule of his conduct. The law 
imposes upon him the duty, first, of paying debts; second, 
specific or special legacies ; third, residuary legacies; fourth, 
to hold any residue undevised to the next of kin. 

10th. The cardinal rule is to carry out the intention of the 
testator, as expressed in his will, in good faith, and with that 
prudence and diligence as to his duties, as should character- 
ize the conduct of men of ordinary prudence and care. 

11th. Each executor is responsible for his own act only, 
unless by his own act or gross negligence, he has enabled or 
permitted his co-executor to waste the estate. 

12th. The law is, an executor is not required to give bond; 
but upon complaint that he is mismanaging the estate, or is 
about to remove, he may be required to give security. 

13th. There must be, then, mismanagement on the part of 
the executor, to impose the condition of security upon him. 

14th. From an examination, I charge you that the insol- 
vency alone of executors is not a sufficient reason to require 
that he or they should give bond. 

15th. If an executor is insolvent, a special jury might be 
justified, on slighter proof or evidence of mismanagement, in 
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requiring security, than if the executor was unquestionably sol- 
vent; but, if a testator chooses to repose confidence in an execu- 
tor who is insolvent, whatever may be the basis of that con- 
fidence, so long as such executor faithfully executes the trusts 
confided to him, so long no power can compel him to give 
security. 
16th. If several exeeutors are named in the will, one or 
more qualifying, shall be entitled to exeeute all the trust 
confided to all, unless specially prohibited. If more than. 
one qualifies, each is authorized to discharge the usual fune- 
_tions of an executor, but all must join in executing a special 
trust, and I refer you to the will to ascertain whether it eon- 
tains a special trust. 
17th. As E before said, the cardinal rule is, for the execu- 
tor to execute, in good faith, the will. They are, though 
four in number, recognized as but one, in law, and each is 
privileged to exercise the duties of his appointment, unless 
prohibited in the will. 
18th. Mismanagement may consist, either in negligence to 
discharge duty, or in failing or refusing to execute the will. 
19th. It is the duty of co-exeeutors to act in harmony in 
executing the will, and, of course, is indispensable where the 
operation of all is essential to the execution of his trust. 
But the possession of assets by one executor to the exclusion 
of others, if not prohibited by the will, may not, and does 
not, amount to mismanagement, unless it jeopardizes or puts 
in hazard the interest of the estate. 
20th. If differences and disputes about the assets between 
the executors results in loss to the estate, then this may be 
such mismanagement as would justify you in requiring them 
to give bond and security. 
2ist. Mismanagement may be defined to be negligence or 
malpractice in taking care of the estate and executing the 
will, in waste of the estate, or any part, or failing to take due 
care of the support and education of minors whom he is 
intrusted with. 
22d. A simple omission to join in the active administra- 
tion, is not mismanagement, unless the omission amounts to 
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gross negligence, whereby loss or waste is permitted. For 
light or trivial causes, executors ought not give bond. 

23d. If, by the act of Patterson, the estate has suffered 
loss, or been put in jeopardy, this is mismanagement by Pat- 
terson. .If the Willsons consented to or permitted such act, 
they are, also, guilty of mismanagement. 

The jury returned a verdict in favor of complainants, 
requiring the defendants to give bond and security: where- 
upon counsel for defendants moved a new trial in the said 
cause, on the following grounds: 

Ist. Because the jury found contrary to the charge of the 
Court. 

2d. That the jury found contrary to the charge of the 
Court and the evidence, there not being proof sufficient of 
waste or mismanagement of the estate to authorize such 
finding. 

3d. Because the verdict was strongly and decidedly against 
the weight of the evidence. 

4th. Because the verdict was strongly and decidedly against 
the weight of the evidence and the charge of the Court. 

5th. Because the verdict was contrary to evidence and the 
principles of justice and equity. 

6th. Because there was no evidence going to show that 
Leroy M. Willson and Pleasant Willson, two of the execu- 
tors, had anything whatever to do with the assets ef the 
estate, or that they acted in concert with Patterson, or that 
they performed any act as executors, or that by their failure 
to act, they had injured the estate. 

7th. That there was no evidence that Mathis, one of the 
executors, was prevented by other of the respondents from 
performing any act as executor, except so far as the refusal of 
Patterson, one of the respondents, to turn over to him, the 
said Mathis, a part of the promissory notes belonging to the 
estate, goes. 

8th. Because the verdict was contrary to law, evidence, and 
the charge of the Court. 

9th. Because the Court erred in charging the jury as to 
special trusts, requiring the joint action of all executors, 
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without instructing them as to what constitutes a special trust, 
but referring them to the will, to ascertain whether it con- 
tained a special trust. 

The Court refused the new trial, and this is assigned as 
error on the grounds aforesaid. 


J. Hixt, A. REEsE, JorDAN, Foster, for plaintiffs in 
error. 


W. A. Lorton, B. H. Hitt, for defendants in error. 


WARNER, J. 


This was a proceeding originally instituted in the Court of 
Ordinary of Jasper county, to require three of the executors 
appointed by the last will and testament of Matthew Whit- 
field, deceased, to give bond and security, as required by the 
2411th section of the Code, upon the ground that said exec- 
utors were mismanaging the estate. An appeal was taken 
from the Court of Ordinary to the Superior Court, and upon 
the trial of the appeal, the jury found a verdict requiring the 
executors to give security. A motion was made for a new 
trial in the Court below, upon the several grounds specified in 
the record, which motion was overruled by the Court. The 
refusal of the Court to grant the new trial is now assigned 
for error here. 

It appears from the record that Matthew Whitfield, the 
decedent, died possessed of a large estate, consisting of real 
and personal property, and choses in action, leaving a will, 
by which he appointed his trusty friends, Leroy M. Willson, 
Pleasant Willson, John F. Patterson and William H. Mathis, 
his executors, all of whom qualified as executors. What are 
the rights and duties of executors, as between themselves, 
(where there are more than one,) as declared by the Code, in 
regard to the management of the estate? “If several exec- 
tors are named in the will, one or more qualifying, shall be 
entitled to execute all the trusts confided to all, unless specially 
prohibited by the will; if more than one qualifies, each is 
authorized to discharge the usual functions of an executor; 
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but all must join in executing special trusts. Each executor 
is responsible for his own acts only, unless, by his own act, or 
gross negligence, he has enabled or,permitted his co-executors 
to waste the estate.” Revised Code, section 2413. There is no 
special prohibition in this will as to the acts of any one or 
more of the executors named therein. By the common law 
rule, co-executors, however numerous, were regarded, in the 
eye of the law, as an individual person, and the aets of any 
one of them, in respect of the administration of the effects, 
were deemed to be the acts of all, they all having a joint and 
entire authority over the whole property. 2 Williams on 
Executors, 620. Toller’s Law of Executors, 358. 

One of the grounds of mismanagement relied on is, that 
the widow of the testator, shortly after his death, turned over 
to Patterson, one of the executors, a large amount of prom- 
issory notes, and other evidences of debt, which he has con- 
tinued to hold, with the consent and approbation of two of 
the other executors, against the wishes and protestation of 
Mathis, the other executor. This is no evidence of misman- 
agement of the estate. Each executor is responsible for his 
own acts, and Mr. Mathis is no part of Whitfield’s estate. 
The insolvency of executors is not per se a sufficient ground 
to require security, the more especially when it appears that’ 
their pecuniary condition is quite as good now as it was at the 
time of their appointment by the testator. < 

We think the Court erred in its charge to the jury “ that 
if more than one qualifies, each is authorized to discharge the 
usual functions of an executor, but all must join in executing 
a special trust, and I refer you to the will to ascertain whether, 
it contains a special trust.” Whether the will contained any 
special trusts which required the joint action of all the ex- 
ecutors, was a question of /aw for the Court to decide, and 
not a question of fact to be referred to the jury for their 
decision. 

Upon looking through the evidence in this record touching 
the question of mismanagement of the estate by the executors so 
as to require them to give security, we think that the verdict 
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of the jury was strongly and decidedly against the weight of 
the evidence, and that the Court below erred in not granting 
a new trial upon that ground. 

Let the judgment of the Court below be reversed. 





Josep R. Hien, plaintiff in error, vs. JAMEs McHueu, 
defendant in error. 


1. Wider the Sealing Ordinance of 1865, the parties to contracts made 
between 1st June, 1861, and 1st June, 1865, have the right to give in 
evidence to the jury the consideration of the contract, and the value 
thereof, at any time; and the intention of the parties as to the par- 
ticular currency in which payment was to be made, and the value of 
such currency at any time, and the verdict and judgment rendered 
shall be on principles of equity. 

2. The evidence in this case having been fairly submitted to the jury, in 
accordance with the Ordinance, and there being sufficient evidence to 
support the verdict, and the presiding Judge being satisfied with it, 
this Court will not set it aside. 


Scaling Ordinance. Motion for new trial. Decided by 
Judge Ropinson. Morgan Superior Court. September Term, 
1868. 


High sued McHugh upon a promissory note for $1093 95, 
dated 3d of March, 1863, and due the 25th of December 
then next. McHugh plead that the note was given for land, 
that it was to have been discharged in Confederate currency, 
that when the note fell due, he tendered High’s agent such 
currency in payment, and it was refused, and that he kept 
the same till it was worthless. The trial resulted in a ver- 
dict for High for $109 39 in gold, (without interest,) or its 
equivalent in greenbacks, when paid. High moved fora 
new trial upon several grounds, all resolvable into this: that 
the verdict was too small under the evidence. The Judge 
refused a new trial, and of that refusal complaint is made 
here. For so much of the testimony as is necessary to under- 
stand the cause, see the opinion of the Court. 




















ATLANTA, DECEMBER TERM, 1868. 285 





High vs. McHugh. 





Brown, C. J. 


1. This contract was made between the first June, 1861, and 
the first June, 1865, and is, therefore, embraced in the pro- 
visions of the Scaling Ordinance, passed by the Convention 
of 1865. That Ordinance authorizes the parties to give in 
evidence to the jury on the trial, the consideration of the 
contract, and the value thereof, at any time, and the intention 
of the parties as to the particular currency in which payment 
was to be made, and the value of such currency at any time, 
and leaves the jury to find a verdict, and makes it the duty 
of the Court to render a judgment, “on principles of equi- 
ty,” between the parties. 

This Ordinance has been sustained by this Court as consti- 
tutional, and has been enforced in a number of cases. See 
Slaughter et al. vs. Culpepper et al., 25 Ga., 26. Evans vs. 
Walker, 35 Ga.,117. Taylor et al. vs. Flint et al., 35 Ga., 124. 
Cherry vs. Walker, 36 Ga., 327. Field, Adm’r, vs. Leak, 
36 Ga., 362. Oliver & Wooten vs. Coleman, 36 Ga., 552. 
In several of these cases the Court holds that “ more than 
ordinary discretion” is delegated to jurors by the Ordinance. 
In the case last cited, it is said with emphasis that jurors 
should be allowed a “liberal discretion” under it. 

Apply these rules to this case, and we see no suflicient 
reason for disturbing this verdict. There was evidence to 
support the finding, and it was the province of the jury to 
consider the evidence when in conflict, and determine what 
part of it was entitled to most weight. 

2. At the time the note was made the evidence shows that 
one dollar in gold was worth three and a fraction in Confed- 
erate currency. When due, one dollar in gold was worth 
twenty-one in the same currency. The value of the land is 
differently estimated in the evidence, and no very definite 
conclusion as to its value at the time of the trade, or the 
trial, can be arrived at by an examination of the testimony. 
The verdict seems to have been predicated upon neither the 
value of gold in Confederate currency, when the contract 
was made, nor when the note was due, but the jury estimated 
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the currency at about ten for one. If the verdict was in- 
tended as a compromise between the value of the two periods, 
the advantage upon that basis is given in favor of the plain- 
tiff. It is objected that no interest is allowed the plaintiff, 
We can not so determine from the record. The evidence 
shows that the sale was to have been for cash when agreed 
upon. But as the defendant had not enough of currency to 
pay the full amount when the trade was closed, Mr. High 
received what he had, and took this note, giving time on the 
balance. As the note does not bear interest till due, the sup- 
position is that the interest was estimated and put in the face 
of the note as principal, or was waived. After carefully con- 
sidering this case, and taking into consideration the fact that 
the Judge before whom it was tried, was satisfied with the 
verdict, we are not prepared to say that it is so strongly and 
decided against the weight of evidence as to justify us in 
setting it aside and granting a new trial. 
Judgment affirmed. 





O. A. LocuRang, plaintiff in error, vs. Wa. SoLtomon, 
defendant in error. 


L., who owed S. $1,000, for which S. held L.’s note and mortgage on a 
printing press, sold the press to C. for $5,000, and C. agreed to pay the 
$1,000 to S. and satisfy the note and mortgage, but S. refused to release 
L. and take C. for the debt. There was evidencé before the jury, how- 
ever, that S. agreed to take C. as collateral, and afterwards agreed to 
give C. time on the $1,000, which he was to pay for L., if he would pay 
him two and a half per cent. per month for the indulgence, which he 
did for three or four months: 

1. Held, That it was error in the Court, in his charge to the jury, to 
restrict them to the single inquiry whether C. was substituted as the 
debtor in place of L. 

2. If C. agreed to pay the debt of L. to S. in a short time, and S. having 
accepted the liability of C. as collateral, afterwards for a valuable 
consideration, extended the time of payment for three or four months, 
as he had the right to do at his own risk, L. could not sue C. during 
that time, and S. was liable to L. for any damage sustained by L. on 
account of such indulgence given by S. to C. 
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Motion for new trial. Decided by Judge Cote. Bibb 
Superior Court. November Term, 1867. 


Solomon brought complaint on a promissory note against 
Lochrane. The plea was the general issue. On the trial, 
Solomon read in evidence his note, and closed. It was 
made in Atlanta, 6th of October, 1858, by Lochrane to Sol- 
omon, or bearer, for $1,000 00, payable sixty days after its 
date, at the agency of The Georgia Railroad Bank, in said 
city. 

The defendant read in evidence the answers of R. A. Craw- 
ford to interrogatories, stating substantially as follows: In 
1860, he, as trustee, bought of Solomon “ The Empire State” 
news-paper office at Griffin, Georgia, subject to a mortgage 
for $1,000 00 in favor of Solomon. It was part of the con- 
tract of purchase that he should pay the mortgage, and he 
believed Solomon so understood it. He agreed with Solomon 
to continue the mortgage, and paid him interest thereon at 
the rate of two and a half per cent. per month for three or 
four months. He had a conversation with Solomon at the 
time of Solomon’s granting him indulgence on the mortgage. 
Solomon said Lochrane wished the matter closed, and had 
instructed him to close the mortgage. The office was destroyed 
by fire three or four months after said conversation. It was 
worth $5,000 00 or more. Solomon knew of his purehase 
from Lochrane soon after it was made, for Solomon soon came 
to arrange about the mortgage debt, and did arrange it by 
Ctawford’s agreeing to pay the two and a half per cent. per 
month. The defendant here closed. 

Thereupon, the attorney for Solomon, read the answers of 
Solomon to interrogatories. His version of the matter was 
this: Said note was for $1,000 00 loaned to Lochrane on the 
6th of October, 1858, and was secured by a mortgage on the 
press, type and paraphernalia of a printing office in Griffin, 
known as “The Empire State office.” lLochrane neither 


ordered him to foreclose the mortgage before said fire, nor did 
he request him to do so. Lochrane and Crawford had an 
interview with him in Atlanta for the purpose of trying to 
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change said note and mortgage and substitute said Crawford, 
with Alfred Iverson, of Columbus, Georgia, as endorser, 
Solomon refused to make any change in the obligation what- 
ever, stating that he did not believe Crawford and Iverson 
were good. He did not recollect the precise date of this, but 
knew that it was about the time of said sale by Lochrane to 
Crawford. Crawford paid Solomon between $40 00 and 
$50 00 as interest, agreed on between Solomon and Loch- 
rane, and no more was ever paid. Lochrane agreed to pay 
Solomon two and a half per cent. per month on said loan, and 
requested Solomon to release him and take Crawford in his 
stead as to said interest. Solomon refused, saying it made no 
difference to him who paid it, so that he got it. After the 
fire, when Solomon would dun Lochrane on the notes, Loch- 
rane would say that he should have foreclosed the mortgage, 
and Solomon would reply that he had no notice to do so, 

The defendant also testified in his own behalf, as fol- 
lows: He borrowed the $1000 00, and gave the mortgage 
as aforesaid ; that his agreement as to the interest was te pay 
two and a half per cent. per month for the sixty days, which 
was deducted out of the face of the note. The terms of his 
sale of “The Empire State ” office to Crawford included his 
agreement to pay said note; the only money in the trade was 
to go to Solomon for said note. 

When Lochrane went to Atlanta and met Crawford, to 
close the trade and have the mortgage taken up, he found 
that Crawford, instead of having the money, had a note, with © 
Alfred Iverson’s endorsement. Solomon: refused to take it 
and cancel the mortgage. Thereupon, Crawford stated that 
he would have the money in a short time from the sale of a 
slave in Talbotton, and Lochrane consented that the matter 
should stand in statu quo, and give Crawford time thus to 
get the money. Lochrane had no interest in asking Solo- 
mon to let Crawford pay the per cent. in Lochrane’s place, 
and made no such request. Crawford bought subject to the 
mortgage, and agreed to take it up, and he, and not Loch- 
rane, arranged with Solomon. But Lochrane being present, 
did not object to such indulgence to Crawford, but consented 
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to it; but the indulgence was to be only for the short time for 
the purpose aforesaid. Afterwards, Lochrane found out that 
Crawford had not yet paid the mortgage, and that Solomon 
had arranged with him to continue the mortgage debt at said 
monthly per cené. This arrangement was without Lochrane’s 
consent, for Solomon knew that Lochrane wished the debt 
paid. Lochrane then went to Atlanta, and notified Solomon 
that he must foreclose the mortgage, that he would not con- 
sent for the matter to stand longer; this notice, as he recol- 
lected, was given time enough for the -collection before the 
fire. 

What the Court charged does not appear, except as stated 
in the motion for a new trial. The verdict was for Solomon. 
Thereupon, Lochrane moved for a new trial upon the grounds 
that the verdict was contrary to the evidence, and that the 
Court erred in charging the jury, that unless they believed, 
from the evidence, that the plaintiff had assented to the 
agreement made between Lochrane and Crawford, and had 
agreed to substitute Crawford for Lochrane, as his payee, 
then the notice given by Lochrane to foreclose his mortgage 
availed him nothing, and the jury should find for the plain- 
tiff. The Court refused a new trial, and this is assigned as 
error. 


Cons & Jackson, R. Cuark and R. F. Lyon, for plain- 
tiff in error. 


W. Pos for defendant in error. 


¢ 


Brown, C. J. 


1. The charge of the Court, in this case, confined the jury 
to the single inquiry whether Crawford was substituted for 
Lochrane as the debtor of Solomon. We think this was 
error. There was positive evidence that Solomon agreed to 
take Crawford’s liability as collateral security ; and it was 
the duty of the Court to have permitted the jury to consider 
that evidence, in connection with the evidence in reference 
to the substitution; and to inquire whether Solomon so 

VoL, xxxvui—19, 
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used this collateral security as to work injury to Lochrane ; 
and if so, what damage resulted, by such act of Solomon, to 
Lochrane. 

2. In 23d Ga. Reps., 181, it is ruled that the holder of 
collaterals is bound to due diligence, and if anything is 
lost by the want of it, he is to be the loser. 

In 4th Ga., 442, and 18th Ga., 655, this Court held, that 
collaterals placed in the hands of a creditor are not the sub- 
ject of garnishment. Apply these rules to this case, and 
what is the result? -If, as the evidence of Crawford shewed, 
Solomon accepted his liability as collateral, for the payment 
of Lochrane’s debt, no other creditor of Lochrane could 
have compelled Crawford, by process of garnishment, to pay 
the debt which he owed to Lochrane, and which Solomon 
had accepted as collateral, to any other creditor of Lochrane, 
till Solomon was paid. And Solomon, having given time to 
Crawford, in consideration of two and a half per cent. per 
month, and Crawford having paid him a valuable considera- 
tion for the indulgence, Lochrane could not have maintained 
an action against Crawford upon the liability which Solomon 
held as collateral, during the period for which Crawford had 
paid Solomon for indulgence. And it necessarily follows, 
under the ruling of this Court, in the case cited in 23d Gu., 
that Solomon, who, instead of exercising due diligence to 
collect the money out of Crawford, gave him indulgence for 
a valuable consideration, is liable, if loss accrued to Loch-. 
rane by reason of such indulgence. We are aware that the 
evidence is in conflict, but as Crawford’s testimony sustained 
this view of the case, the Court should not have withdrawn 
from the jury the consideration of this evidence, and of the 
question as to the damage sustained by Locrane on account 
of the extension of time of payment given by Solomon to 
Crawford. 

If the mortgage had been foreclosed by Solomon, and 
levied upon the printing press in the hands of Crawford, 
without the indulgence for which Solomon received the two 
and a half per cent. per month, most probably the money 
would have been made out of the press before it was con- 
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sumed by fire; and the Court should have permitted the jury 
to consider whether Lochrane sustained damage by this delay. 

It is insisted in argument, that the verdict should not be 
disturbed, because Lochrane did not ask the Court below to 
give this view in charge to the jury. The charge, as given, 
entirely excluded this branch of the case from the considera- 
tion of the jury. The charge was plain and positive, and 
Lochrane might well suppose the Court would refuse to give 
in charge a proposition in the teeth of the charge already 
given. If the charge, when applied to the evidence in the 
case, was erroneous, as we hold it was, the fact that Lochrane 
did not ask the Court to give a charge in contradiction of 
what he had already charged, can not be a sufficient reason 
why the error should not be corrected. 

Judgment reversed. 


McCay, J., concurred, but wrote out ne opinion. 


WARNER, J., dissenting. 


From the facts in this case, as exhibited by the record, 
Lochrane was the maker of the note sued on, the principal 
debtor to Solomon, the plaintiff, and not a surety. It was 
his debt, and he is bound, under the Jaw, to pay it, unless he 
is discharged from such payment by law. On what ground 
does he seek to be discharged from the payment of his own 
debt to Solomon? Simply on the ground that he had bar- 
gained the property which he had mortgaged to Solomon, to 
secure the payment of the debt to Crawford, and had given 
Crawford time to raise the money to pay off the mortgage 
debt of $1,000 00. There is no evidence in the record that 
Solomon agreed to substitute Crawford as his debtor, for the 
$1,000 00, in the place and stead of Lochrane. All that can 
be said is, that Crawford paid Solomon two and a half per 
-cent. a month not to foreclose his mortgage on Lochrane’s 
property, in payment of Lochrane’s debt. But it is said, that 
this payment by Crawford to Solomon of two and a half per 
cent. a month, for three or four months, not to foreclose his 
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mortgage on Lochrane’s property, in payment of Lochrane’s 
debt, was a collateral. Collateral to what? There is no evi- 
dence that Solomon agreed to accept Crawford, either collat- 
erally or otherwise, as paymaster for Lochrane’s debt. Upon 
what legal principle, then, can Crawford, or Crawford’s act, 
be said to be a collateral undertaking to pay Lochrane’s debt 
to Solomon, without the consent of Solomon? Collateral 
security in contracts, is a separate obligation, which is attached 
to another contract, and is to guarantee its performance. By 
this term, is also meant the transfer of property, or of other 
contracts, to insure the performance of a principal engage- 
ment. 1st. Bouvier’s Law Dictionary, 275. What collateral 
security did Solomon take from Crawford, to secure Loch- 
rane’s debt? What has become of that collateral security, if 
any such ever existed? How, or in what manner, has the 
owner of that collateral security been injured by the act of 
Solomon? The simple truth is, (taking the most favorable 
view of this case for the defendant,) that Crawford paid Sol- 
omon two and a half per cent. a month for three or four 
months not to forcelose his mortgage on Lochrane’s property, 
and thereby collect the debt that Lochrane owed him. That 
is all of it; there is no surety, or collateral, or collateral secu- 
rity in the case, who has been injured. The assumed collat- 
eral is a mere man of straw. In my judgment, there was no 
error in the Court below in overruling the motion for a new 
trial, on the ground that the verdict was contrary to the evi- 
dence. The Court was not requested, in writing, to charge 
the jury upon any part of the evidence, and there is no excep- 
tion taken, that the charge of the Judge did not cover all 
the facts proved. The charge of the Court excepted to, was 
not error, in view of the facts contained in the record. The 
defendant was the principal debtor, and not a surety, or col- 
lateral surety, and has lost no collateral security. The loss 
of which he complains, (the destruction of the printing-press 
by fire,) did not spring out of, or result from, any agreement 
made between Crawford and Solomon, which would operate 
as a legal discharge of the debt, but from a cause entirely 
independent of that alleged agreement. From the facts dis- 
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closed by the record, and my understanding of the law appli- 
cable thereto, I am of the opinion the judgment of the Court 
below should be affirmed. 





JAMES ManrtIN ef al., plaintiffs in error, vs. THE STATE OF 
GeEorRGIA, defendant in error. 


The bill of exceptions in this case was a general one, that the jury found 
contrary to law and evidence: 
Held, That there was not sufficient legal evidence to sustain the verdict. 


Burglary. Motion for new trial. “Decided by Judge Wor- 
RILL. Muscogee Superior Court. May Term, 1868. 


James Martin and Paul Key, two negroes, were indicted 
for breaking and entering the store-house of James Bradford, 
in March, 1868, in the night time, with intent to steal there- 
from, ete. They were tried and found guilty, with a recom- 
mendation, by the jury, that they be imprisoned in the pen- 
itentiary for life. Their attorney moved for a new trial, 
upon the ground that said verdict was contrary to law, and 
not warranted by the testimony. The motion was overruled, 
and the prisoners were sentenced to hard labor in the peni- 
tentiary for and during their natural lives. Thereupon, a 
writ of error was sued out, upon the ground that the Court 
erred in refusing a new trial. 

The evidence showed that the store-house was broken, as 
charged. The hinges of the window were broken off with 
an axe. The money-drawer, containing three dollars and a 
half, was moved from its place. 

The question was, who did this wrong? The evidence to 
show that the defendants were the perpetrators was as fol- 
lows: The owner of the store-house testified, that he saw 
Martin at his store-house, just before he closed it, on the 
evening of the burglary. Americus McDonald, a negro, tes- 
tified, that he found out next morning that said burglary had 
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been committed ; that between eight and nine o’clock, on the 
night of the breaking, he passed by the store-house, and saw 
Martin and a white boy sitting on a bench, in front of it. 
The owner was counting ‘his money. The witness asked 
Martin what he was doing there at that time of the night. 
About an hour later, witness passed them again, and saw the 
white boy on said bench, and, as he passed the gate, he looked 
in at a hole and saw Martin in the back yard of the store- 
house. 

Fanny Bell, a negro, testified, that at the time of the bur- 
glary she lived on an alley back of “The Muscogee Home;” 
that about half after twelve o’olock that night, she saw Mar- 
tin at said store-house ; that about fifteen minutes before that, 
Paul Key and Martin came to her house, and told a negro, 
named Sarah, not to go into the street that night, because the 
Marshal was waiting for her; that in a little while she, wit- 
ness, went out into the street to look for the Marshal, and 
saw no one. 

Robert Wood testified, that about midnight, on said night, 
he went to the house of Jim McHenry, because of a family 
quarrel there, and there saw Martin; that he went to the 
corner of “ The Muscogee Home,” and there saw Paul Key ; 
that about two o’clock, he came to Gunby’s old corner, (the 
moon was shining brightly,) looked towards Tim Markham’s, 
and saw some one sitting on the platform in front of the 
store; that he walked down, and when opposite to him, rose 
up and gave a signal; that, at that moment, he looked to- 
wards the said store-house, and saw a man coming from ihe 
eorner, running ; the man moved rather in a circle, and went 
to the door of “The Muscogee Home;” witness went to 
him; he had his hat down over his face ; witness said, “ Jim, 
what are you doing here?” He said he “ was waiting for a 
gal.” All the while witness was looking towards said store- 
house, and saw some one leave said bench or watermelon 
stand, and go across the street; witness headed him off; it 
was Paul Key; shortly afterwards witness noticed that said 
window was open; went to the window, put his hand in at 
it, and found a money-drawer ; it occurred to him that Mar- 
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tin and Key were the guilty parties; witness started imme- 
diately, and as he did, Martin left “The Muscogee Home,” 
and Key left the corner at Dr. Grimes’s ; he started after them; 
they ran, and got together at Gunby’s corner; he pursued 
them into an alley and lost them ; about tn hour later he 
arrested Martin, and about two hours later, he arrested Key ; 
he examined them carefully, and found in Martin’s pocket a 
long-bladed knife open; he found nothing on Key. 

The testimony for the defence was as follows: Said Mar- 


. tin admitted being at McHenry’s, and seeing Wood at “ The 


Muscogee Home,” and saying to him that he was “ waiting 
for a gal;” he said he did not see Key break into the store- 
house. 

Said Key testified that he knew nothing of Martin’s break- 
ing into said store-house, and knew that Martin did not 
break into it. 

Josephine Harris, a negress, testified that she was the girl 
for whom Martin was waiting, that shé came with him to 
“The Muscogee Home,” and went up stairs to see a man. 


RamsEY & Ramsey, (by Jas. Russet,) for plaintiff in 
error. 


C. J. THornTon, Solicitor General, for the State. 


Browy, ¢. J. 


Placing ourselves in the position of jurors trying this case, 
and applying the known rules of law to the evidence given 
in on the trial, we are not satisfied that the guilt of the de- 
fendants has been legally established. The rule of law, as 
we understand it, is, that the facts established by the evidence 
must not only be consistent with the hypothesis of the de- 
fendant’s guilt, but must exclude every other reasonable 
hypothesis. In a case involving life, or penitentiary impris- 
onment for life, this rule should not be relaxed. 

Apply the legal rule to the case of Paul Key, and we are 
at a loss to see how this verdict could stand for a moment. 
It is difficult to reconcile the evidence as to this defendant 

















296 SUPREME COURT OF GEORGIA. 





Martin ef al., vs. The State of Georgia. 





with the hypothesis of guilt, while there may be many other 
reasonable hypotheses not excluded by it. 

The proof against Martin is consistent with the hypothesis 
of his guilt, but not inconsistent with other reasonable hy- 
potheses. He was seen more than once that night at the 
house where the burglary was committed by scme one, and 
was in the baek lot of the store, if the witness is not mis- 
taken. This raises a strung presumption of guilt, when 
taken in connection with the fact that he ran when pursued 
by the policeman. But to rebut this presumption, we have 
his statement made at the moment, without time for medita- 
tion, that he was there waiting, as he said, for a “gal.” It 
is in proof that the “Muscogee Home,” a house where young 
men slept, was near by, and Josephine Harris swears that she 
was the girl Martin was waiting for, and that she went with 
him to the “ Muscogee Home,” and went up stairs to see a 
man. He may have been engaged to carry her and others 
to that house for the same purpose, and this may have been 
the reason why he pulled his hat over his face, and did not 
wish to be seen and recognized by the policeman, and the 
reason why he ran when pursued. Such a hypothesis is not 
an unreasonable one, when taken in connection with the 
further fact that no money was found upon his person when 
he was arrested. Again, the policeman swears that he put 
his hand into the window of the store-room, and felt the 
money drawer, and that the pursuit commenced immediately 
afterwards. He does not pretend that he removed the drawer 
out of the house, while the owner swears -he found it in the 
yard next morning. From this, it appears that some one 
besides Martin handled the drawer that night. 

It was a very public place in the city of Columbus; and 
the proof shows that there were a number of persons about 
the store-house, and the “Muscogee Home,” and McHenry’s 
house near by, where there was a family difficulty to settle, 
which required the aid of a policeman after midnight. 

Looking through this evidence, who can say that his mind 
is satisfied beyond a reasonable doubt, that Martin and Key 
committed the burglary? May it not have been done by other 
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persons about the premises the same night? We are not sat- 
isfied that it was not. The evidence was not sufficient to 
bring the mind to a ready conclusion of the gilt of the defend- 
ants. 

We think the following evidence of Mr. Wood, the police- 
man, was illegal, and should not have gone to the jury: He 
says he went to the store-window, and put his hand in the 
window, and found the money-drawer. It occurred to wit- 
ness in a moment that Jim Martin and Paul Key were the 
guilty parties ; started immediately, ete. This statement was 
calculated to have an undue weight with the jury, when it 
was a mere conjecture of the witness, growing out of the 
fact that he had seen them both near the store. If he had 
happened to have seen two others of the numerous persons 
who were about the store-house that night, most probably it 
would have occurred to him that they were the guilty parties. 
He should have stated the facts, and this conjecture should 
have been withheld. Upon the whole, we are satisfied that 
a new trial should have been granted. 

Judgment reversed. 





DantEL Harris, plaintiff in error, vs. J. B. Breep & Co., 
defendants in error. 


Where the @ourt below ordered a garnishee to perfect an answer to 
which exceptions had been filed, and the garnishee neglected to answer 
until the garnishment was called, on the motion docket, at the next 
term after the order had been passed, and even then, though present in 
Court, insisted on leave to answer at an adjourned term, which the 
Court had determined to hold, and the Court permitted the plaintiff to 
enter a judgment against the garnishee : 

Held, That this Court will not control the discretion of the Judge below, 
in refusing, at the adjourned term, to set aside the judgment, and per- 
mit the garnishee to answer. 


Garnishment. Motion to set aside judgment. Decided 
by Judge WorriLt. Muscogee Superior Court. February, 
1868. 





298 SUPREME COURT OF GEORGIA. 





Harris vs. Breed & Co. 





J. B. Breed & Co. sued Ritter & Porter, and pendente lite 
had summons of garnishment served on Daniel Harris, on 
the 16th of February, 1867. He answered at the first term, 
but the Court, for some cause not stated, required him to 
answer over. On the 22d of November, 1867, having had 
judgment against Ritter & Porter, and Harris having failed 
to answer over, they entered up judgment against Harris, 
The Court adjourned over from the 22d of November, 1867, 
till February, 1868. 

On the 21st of February, 1868, Harris moved to set aside 
the judgment against himself, in order to allow him to 
answer said summons. The reasons urged by him in sup- 
port of his motion were these: He was instructed by his 
counsel, when he appeared to file his answer thereto, at the 
opening of the session of said November term, to appear on 
some other day, before the final adjournment of the Court for 
that term, and file it, as it would do as well on any other 
day during the term. As there was much business in the 
Court, he was advised that it would not adjourn in at least a 
week later than it did, and that, at divers other times, he 
attended the Court during said November session, for the 
purpose of answering said summons, but, at all such times, 
finding his counsel. engaged and the Court occupied with 
other business, he could not do so. »He was always ready to 
answer in terms of the law. The Court adjourned in Novem- 
ber until February, 1868, unexpectedly to both himself and 
his counsel, and because of this adjournment, he failed to 
make said answer. The cause on the moiion docket was not 
called till a few minutes before said adjournment, and neither 
he nor his counsel had been forewarned of said adjournment. 
They were taken by surprise, and objected, at the time, to a 
judgment being entered against Harris, insisting to be allowed 
to make said answer during the term at said February ses- 


sion in 1868, which objection the Court then overruled, and ~ 


allowed the judgment entered. 
The statements seem to have been admitted, but the Court 
refused to set aside the judgment, and this is assigned as 


error, 
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C. R. RussEtL, THornton, for plaintiff in error, cited 
18 Ga. R., 650; Code, secs. 3228, 3485; 15 Ga. R., 186; 30 
Ga. R., 923. Drake on Attachments, 658. 


L. T. Down1n@, (represented by GEo. S. THomas,) cited 
Irwin’s Code, secs. 3228, 3485, 3530, and Drake on Attach- 


ments, 658, E. 


McCay, J. 


Whilst it is, as a general rule, true, that during the term, 
the judgments of a Court “are in its own breast,” and 
may, for good reasons, be vacated ; yet, it must be a strong 
case to induce this Court to interfere with that discretion 
that must necessarily be lodged with the Judge in such mat- 
ters. This is only a Court for the correction of ERRORS IN 
LAW, and there must be an abuse of the discretion of the 
Court below to make his action error of law. This party 
had his day in Court fairly. If he neglected his duty ; if 
he failed, without good reason, to answer by the time of the 
calling of the case, he was in laches. Had he, even then, pro- 
posed to answer, the Court probably would have heard him ; 
but as he, instead of answering, set up a right to answer at 
the adjourned term, and the Judge has seen fit not to come 
to his aid, and undo its proceedings for his accommodation, 
and as in that we do not think the Court has abused its dis- 
cretion, we affirm its judgment. 
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Moses Brian, executor, ef al., plaintiffs in error, vs. Marrua 
B. Banks, defendant in error. 


The Act of the Legislature of 1861, and the Ordinance of the Convention 
of 1865, suspending the running of the Statute of Limitations in this 
State, are recognized, and made valid by the express provisions of the 
Constitution of 1868. 

i. An indoersement of a promissory note past due, for a valuable con- 
sideration, is a new contract, and the Statute of Limitations begins to 
run in favor of the indorser only from the date of the indorsement. 
Brown, C. J. 

2. The Statute of Limitations was legally suspended for one year by the 
Act of December, 1860. Brown, C. J. 

3. The Ordinance of the Convention, passed Ist November, 1865, de- 
claring the Statute of Limitations, in all cases, civiland criminal, to be 
and to have been suspended from the 19th of January, 1861, and that it 
shall so continue until civil government is fully restored, or until the 
Legislature shall otherwise direct, has been legalized by the new Con- 
stitution, and the Ordinance of the Convention of 1868, so far as it 
does not divest vested rights. This made it valid, so far as it was 
prospective, but whether it could restore to plaintiff a right of action 
lost by the running of the statute for the full period prescribed by law 
before it passed, guere. Brown, C. J. 


Complaint. Statute of Limitations. Decided by Judge 
Hutcuins. Hall Superior Court. September Term, 1867, 


This was complaint in favor of Martha B. Banks, against 
Moses Brian, as executor of N. K. Wright, deceased, and 
Abram Atkins, as endorser on two promissory notes, payable 
to Atkins or bearer, one dated the 29th of July, 1858, and 
the other dated the 20th of October, 1857, each due one day 
after its date, and each indorsed by Atkins on the 26th of 
January, 1859, and the 11th of July, 1860, respectively. 

The executor plead that no notice of the debt had been 
given to him, plene administravit preter, and the statute of 
limitations. The endorser plead non assumpsit, payment, and 
the statute of limitations, and that, by indulgence of the 
maker, by the holder, he was discharged. 

Whether any evidence was introduced, does not appear. 
The defendant’s attorney confessed a judgment for the full 
‘amount of the notes. It is stated that upon the hearing, the 
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Judge ruled that the statute of limitations was suspended 
from the 14th of December, 1861, until the 1st of June, 
1865, and that time was not to be computed against the 
plaintiff, and that the Act of the 14th of December, 1861, to 
suspend the statute of limitations, was of force till the end 
of the war. 

This decision is assigned as error. (This cause was held 
up because the same was under the military order.) 


E. M. Jonnson, J. M. Dorsey, for plaintiffs in error. 


JOHN GRAY, (represented by L. E. BLEcKLEY,) for defend- 
ant in error. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is the ruling and deciding that the statute of lim!- 
tations in this State did not run against the plaintiff’s 
demands during the war, and that his right of action thereon 
was not barred. The plaintiff’s action was instituted on the 
26th February, 1866, to recover the amount due on two 
promissory notes against the maker and indorser, one of 
which was dated 20th October, 1857, due one day after date, 
and endorsed on the 11th July, 1860. The other note was 
dated 29th July, 1858, due one day after date, and indorsed 
on the 26th January, 1859. The defendants plead the statute 
of limitations in bar of the plaintiff’s right to recover. The 
argument for the plaintiff in error is, that the statute having 
commenced to run, it was not suspended by the Act of 1861, 
because that Act was passed by an illegal Legislature. This 
argument, if true, proves too much for the defendants in the 
Court below, now plaintiff in error here. If there were no 
legal legislatures during the war, then there were no legal 
courts, in which the plaintiff below could have sued upon 
the notes. It is the judgment of a majority of this Court, 
that inasmuch as the Statute of 1860 suspended the running 
of the statute of limitations for one year, and the Act of 
1861 suspended the running of the statute during the war, 
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and the ordinance of the Convention, on the first day of 
November, 1865, having declared the statute of limitations 
to be, and to have been, suspended, from the 19th of January, 
1861, and that, inasmuch as the 3d paragraph of the 11th 
article of the Constitution of 1868 declares of force “all 
Acts passed by any legislative body sitting in this State as 
such, since the 19th day of January, 1861,” (including 
Irwin’s Code), and that inasmuch as the 5th paragraph of 
the 11th article of the Constitution of 1868 declares that 
“all rights, privileges, and immunities, which may have 
vested in, or accrued to, any person or persons, or cor- 
poration, in his, her, or their own right, or in any fiduciary 
capacity, under any Act of any legislative body, sitting in 
this State as such, since the 19th day of January, 1861, 
shall be held inviolate by all the courts of this State, unless 
attacked for fraud, or unless otherwise declared invalid by 
this Constitution ;” that the plaintiff’s right to recover upon 
the notes sued on is not barred by the statute of limita- 
tions; that the Act of 1861, as well as the Ordinance o 
1865, suspending the running of the statute, are recognized 
and made valid by the express provisions of the Constitution 
of 1868; that “all rights, privileges, and immunities, which 
may have vested in, or accrued to any person, in his, her, or 
their own right,” as specified in the 5th paragraph of the 
11th article of the Constitution of 1868, includes the rights 
of the plaintiff as well as the rights of the defendant, what- 
ever the same may be, and not the rights of the defendant 
exclusively. . 

Whatever may be said in regard to a prescriptive right to 
either real or personal property, under the provisions of the 
Code, having become vested by lapse of time, as prescribed 
thereby, under the 10th paragraph of the 11th article of the 
Constitution of 1868; still, there can be no vested right in 
the remedy under the statute of limitations. If a prescrip- 
tive right to property had commenced running, in favor of 
the possessor, prior to the war, whether it continued to run 
during the war, would depend, it would seem, upon whether, 
during that time, there was any disability to sue in the courts. 
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However, that question is not now before us, and we will not 
discuss it. 
Let the judgment of the Court below be affirmed. 


Browy, C. J., concurred in the judgment as follows: 


1. An indorsement of a promissory note, past due, for a 
valuable consideration, is a new contract, and the statute of 
limitations begins to run in favor of the indorser only from 
the date of the indorsement. 

2. The Statute of Limitations was legally suspended for one 
year, by the Act of December, 1860. ( 

3. The ordinance of the Convention, passed Ist November, 
1865, declaring the statute of limitations, in all cases, civil 
and criminal, to be, and to have been, suspended, from 19th 
January, 1861, and that it shall so continue until civil gov- 
ernment is fully restored, or until the Legislature shall other- 
wise direct, has been legalized by the new Constitution and 
ordinance of the Convention of 1868, so far as it does not 
divest vested rights. This made it valid, so far as it was 
prospective, but whether it could restore to plaintiff a right 
of action lost by the running of the statute for the full period 
prescribed by law, before its passage, quere ? 

4, In this case, after deducting the year, during which it 
was suspended, the statute had not fully run in favor of the 
indorser, who is the party litigant, at the date of the Ordi- 
nance of 1865, by which it was suspended for the future, as 
above specified. For these reasons, I concur in the judg- 
ment pronounced by a majority of the Court, while I do not 
assent to all the propositions announced by them in the decis- 
ion. 
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SamvueL C. CAMPBELL, plaintiff in error, vs. CynTura 
MILLER, et al., defendant in error. 


1, A trustee in- possession of trust property is only bound, under our 
Code, for ordinary diligence in its preservation and protection. 

2. And a trustee in possession of promissory notes as trust, property 
may receive payment of said notes in such currency as a prudent man, 
under the like circumstances, would receive in payment of debts due 
him individually. 

8. A trustee who, during the war, in good faith, received Confederate 
treasury notes, in payment of promissory notes held by him in trust, 
acted under color of law, and is protected by the Act of 1866 and 
the Ordinances of the Conventions of 1865 and 1868. 

4, If the trustee received Confederate currency before the adoption of 
the Code, and after its adoption invested it in securities not authorized 
by law, and without an order of Court, did so at his own risk, and is 
liable for the value of such currency at the time when it is said to have 
been re-invested. 

5. If the trustee changes the investment, with the consent of the cestui 
que trust, who is of legal age, he is not liable for any loss growing out 
of such new investment. 

6. It was competent to show that the investment, or changes of invest- 
ment, were prudent. 

7. When the Court is requested to charge the jury in writing, he should 
read his charge, and make no verbal additions or explanations. 

8. A written request to charge the jury must be applicable to the facts 
and the law, or the Court need not notice it. The Court may, if he 
please, charge the jury by verbally modifying it, provided his charge, 
as given, is the law. 


Equity. Trustees. Tried before Judge GREEN. Henry 
Superior Court. October Term, 1868. — 


In September, 1860, Jacob Miller and Cynthia Waugh 
were about to intermarry, and entered into a written contract, 
whereby it was agreed that $2,000 00 out of her property, 
to be in promissory notes, should remain her sole and sepa- 
rate property, not in law or equity subject to the payment of 
any debt of Miller, or in any way subject to his control; 
and that at her death the same should be equally divided 
between her children therein named. The deed conveyed 
said $2,000 00 to said Samuel C. Campbell, with power and 
direction to him to “possess himself of, and control, said 
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amount, in conformity to said provisions, limitations and 
conditions,” and Campbell ‘so accepted the trust. Certain 
notes were delivered to him as trustee. Because of the 
alleged mismanagement and conversion of the trust fund, 
Mrs. Miller, by her next friend and her children, filed a bill 
against Campbell, she praying that he pay her the interest 
due to her, and they praying that he be held liable for said 
corpus that he be removed, and a new trustee be appointed, 
etc. 

Answer was waived and need not be reported, further 
than to say generally, that he stated his management of the 
estate; that part of it went into Confederate currency and 
part into tobacco, by consent of Mrs, Miller, (all of which 
will appear in the testimony), and contended that, under the 
circumstances, he was not liable to pay anything. 

Upon the trial, the complainants’ solicitors read in evi- 
dence said deed, and the testimony of Mrs. Miller and one of 
her daughters. ‘The daughter testified that she heard a conver- 
sation between Mrs. Miller and Campbell, in which he said 
to her that he thought the money had better be invested in 
tobacco, to which she replied: “do the best you can with 
it;” that he told her that tobacco would be worth four dol- 
lars per pound, in gold, at the end of the war, and asked 
Mrs. Miller if she would take the lawful interest for her 
money, and she told him to do what was right; that Camp- 
bell had a box or two of tobacco on hand at the end of the 
war; that she saw Mrs. Miller pay Campbell her taxes, and 
asked for her tax receipt; he said it was misplaced, but he 
would hand it to her; at another time he said he had for- 
gotten to give in her tax, and several times since, he said he 
never intended to give it in during the war. 

Mrs. Miller testified, that Campbell, as her trustee, received 
two promissory notes, amounting to two thousand dollars, 
one on D. M. Wilson, with Benj. Barfield and Daniel Ruff 
for security, which notes were given for land in 1860; Camp- 
bell told her he had collected one of them, (it was done with- 
out her consent ;) that he asked her what to do with it, and she 
said it was Best to invest it in tobacco; she then told him to 
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do the best he could with it; he said tobacco would be worth 
five dollars per pound at the end of the war; he asked if 
she would take lawful interest on the money, to which she 
replied, “do what is right with it;” that there was due her 
about $725 00 interest, she having received $210, in 1861-2, 
from D. M. Wilson in 1861, and from W. H. Farmer, the 
interest due in 1861 and 1862. 

Upon cross-examination, she stated that he had no Confed- 
erate money belonging to her, so far as she knew, nor did she 
ask him to invest any for her, nor had she ever received any 
tobacco from him; that after the war, she asked Campbell 
about her business, and he then said, there was a box or two 
of her tobacco; she rejoined that he had sold the tobacco, 
and he said he could produce the same brand; she neither 
agreed nor refused to receive said tebacco. She admitted that 
Dupree’s notes should be substituted for some of those held 
by Campbell for her. 

The complainants having closed, Campbell then testified, 
in his own behalf, in substance as follows: About the last 
of 1860, as such trustee, he received one note on W. H. 
Farmer, and another on D. M. Wilson, each for $1000 00. 
Farmer’s note was secured by mortgage on land, and the one 
on Wilson had for security Benjamin Barfield, who is still 
solvent. He kept the notes about two years, the makers 
meanwhile paying Mrs. Miller the accruing interest. Then 
Chas. L. Dupree purchased said land from Farmer and the 
vendee of Wilson, and agreed to take up said two notes. 
Dupree paid Campbell the Wilson note‘in Confederate cur- 
rency, about the end of 1862, which currency had not then 
depreciated much, if any. In order to preserve the fund, he 
invested it in tobacco, at $1 55 per pound, and took Dupree’s 
note for the Farmer note, Dupree being then solvent. After- 
wards this Dupree note was renewed. In 1864, Campbell 
borrowed from Dupree $1000 00, and gave him his note for 
the same. In January, 1865, Campbell gave up to Dupree 
the note he had made in 1862, in exchange for his own note, 
given in 1864, Dupree paying the difference, (what amount 
is not shewn.) The tobacco was stored. In the fall of 1864, 
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two boxes of said tobacco were lost or stolen, and L. T. Doyal, 
the storer, paid him $1000 00 in Confederate currency there- 
for. Then, it took fifty dollars in that currency to buy one 
of gold. This $1000 00, in Confederate currency, Campbell 
has on hand, and it is worthless. He never appropriated a 
dollar of the trust fund to his own use, and managed the 
same as well as he did his own property. About July, 1864, 
Campbell bought a wagon and five mules for $3000 00, and 
it was for $1000 00 of this money, which he borrowed of 
Dupree, he gave his said note. The wagon and team was 
worth $500 00 or $600 00. Campbell offered to pay Du- 
pree his note, and Dupree insisted on paying his note at the 
same time, and the exchange of notes was made to save the 
trouble of counting the money. Farmer is insolvent. 

CHARLES L. -DuPREE stated his transactions with Camp- 
bell substantially as Campbell had stated them. He stated 
that his note was given to Campbell on the 28th of Decem- 
ber, 1862, and then he paid him said Confederate currency ; 
that he then owned ninety slaves, besides lands, etc., and. 
Wilson and Farmer were good, each owning lands, slaves, etc. 

L. T. DoyAu confirmed what was said as to the purchase, 
storage, loss and payment for the tobacco, and said that six 
boxes were bought. 

CAMPBELL, reintroduced, stated that he still had three 
boxes of the tobacco; that he had paid one box of tobacco 
to Mrs. Miller, and paid some taxes for her. He did not 
state the value of the tobacco paid her. 

The defendant’s solicitors also read in evidence Barber & 
Son’s table of Confederate money, showing its value, as com- 
pared with gold, during the war. They offered a witness, 
and proposed, by him, to prove that the investment of said 
trust fund by Campbell, under the circumstances then exist- 
ing, was a prudent investment. The Judge said he would 
leave that to the jury. They then offered to prove that said 
Farmer and Wilson, two of the complainants, said that when 
they sold their land to Dupree, each of them contracted with 
Dupree to take up their said notes held by Campbell, as 
trustee. The Court ruled out that testimony. The evidence 
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being closed, the defendant’s solicitors requested the Court to 
give his charge to the jury in writing, according to the stat- 
ute. They requested him, in writing, to charge the jury— 

Ist. That if they believed, from the evidence, that, under 
the circumstances at the time of the payment of the two 
notes, a man of ordinary prudence would have received the 
money for himself, such reception of the money by Camp- 
bell, was not such an act as, in law or equity, would have 
charged the defendant. 

2d. That the terms of the marriage settlement in evidence 
do not make it the duty of Campbell, the trustee, to hold 
the notes turned over to him, but that it was his duty to pre- 
serve and protect the money collected on them, for the bene- 
fit of the trust-estate, as.a prudent man would use his own 
funds. 

3d. That it was lawful for trustees to receive Confeder- 
ate treasury notes and interest-bearing Confederate notes in 
payment ofclaimsdue, * * * * * * * and if 
defendant did receive Confederate treasury notes on the two 
notes of Wilson and Farmer, it was no violation of the trust 
confided to him. 

4th. That if the defendant, after he had collected the Wil- 
son note at the request of complainant, Mrs. Miller, invested 
the funds in tobacco, for the purpose of preserving the trust- 
funds, and she has received a part of that tobacco since the 
war, he cannot be made liable for more than the tobacco is 
now worth, after charging her with the tobacco she has 
already received, and if defendant lias received pay for two 
boxes of tobacco lost, in Confederate treasury notes, and the 
money perished on his hands, he is not liable for such loss. 

5th. And lastly, they asked him to give in charge the Act 
of the General Assembly, approved 6th March, 1860, ratify- 
ing and confirming certain acts of trustees, ete. 

He charged the jury that the trustee was bound to keep 
and preserve the corpus of the trust property, in pursuance 
of the provisions of the deed of trust; that he was only 
bound to ordinary diligence, i. e., to use the same care that 
he would in the preservation of his own property; that the 
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trustee was bound to accept, in payment of both, or either of 
said notes, provided the makers tendered payment in gold or 
its equivalent ; that if the trustee received Confederate money, 
and it was not, at the time of payment, equivalent to gold, 
he did so at his own risk, and is responsible for the valug of 
the notes when he first received them into his possession as 
trustee ; that the trustee had no authority or legal right to 
invest the notes or their proceeds in tobacco or other prop- 
erty, unless under or by virtue of an order from the Chan- 
cellor, and the tobacco cannot be held and treated as a part 
of ¢he corpus of the trust-estate, unless it was accepted and 
assented to by the cestui que trust and all of the remainder- 
men; that Confederate money was not a legal tender, and 
the trustee was not bound to take it in payment of said notes; 
and if he did receive it in payment of said notes, or either 
of them, he did so at his own risk, and if it died upon his 
hands or became worthless, it is his loss, and he is liable for 
the amount of the corpus of the trust-estate and the legal 
interest which had not been paid by him to the life-tenant, 
in pursuance of the deed of trust; that the cestui que trust 
had no right to control the corpus of the estate, or direct the 
acts of the trustee, but that the legal title was in him, and 
he had the same right to manage it, as he had to manage his 
own property, and independent of the wishes of the cestui 
que trust, under said deed of trust, and cannot relieve himself 
from liability by alleging that he acted under the advice of 
the life-tenant; that the box of tobacco received by Mrs. 
Miller, should be allowed in payment of the interest, and her 
acceptance of it is not an assent to the investment, and does 
not bind her and the remainder-men. 

This charge was written out, and read as written. In read- 
ing it, the Judge repeated and used, at times, words different 
from some in the written charge, by way of explanation, but 
did not change or vary the written charge. In lieu of the first 
request he charged, without writing out the same, that the 
defendant, as trustee, liad no right to receive Confederate 
money, or any thing but gold, silver, or its equivalent, either 
for principal or interest. He said he would modify the second 
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request, and charged, without writing out the same, that the 
trustee could not change the character of the trust fund, ex- 
cept by an order from the Chancellor upon a proper case 
made. He refused to give the third, fourth and fifth re- 
quests. : 

The jury found that Campbell should be removed as trus- 
tee, and said W. H. Farmer should be trustee in his stead ; 
that Campbell should pay to Farmer, as such trustee, $2000 00, 
and that he should pay $716 67 for unpaid interest, and that 
execution issue therefor and for costs, and the decree was 
rendered accordingly. * 

Defendant’s solicitors moved for a new trial, upon the 
grounds that the Court erred in refusing to let them prove 
that the said investment was prudent ; in repeating said say- 
ings of Wilson and Farmer; in said refusals to charge as 
requested ; in said modifications of said requests, because they 
were wrong, and because they were unwritten ; in each propo- 
sition of said charge, and in the whole of it, as given; in 
charging other things than those put in writing, and because 
the decree was contrary to law and evidence, and the weight 
of evidence. 

The Court overruled the motion, refused a new trial, and 
error is assigned on each of said grounds. 


DoyaL & NuNNALLY, J. J. FLoyp, for plaintiff in error. 


PEEPLES & STEWART for defendants in error. 


Browy, C. J. 


After a careful review of this case, I am satisfied that the 
‘‘ written synopsis of the points decided,” which was reduced 
to writing and delivered during the term, with the concur- 
rence of the whole Court, covers every point that is material. 
I might sustain these points in a lengthy opinion, supported 
by numerous authorities; but I do not deem it necessary. 
Taken in connection with the report of the case, the following 
synopsis is all that is necessary to a correct understanding of 
the decision. I therefore annex it, as the written opinion of 
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the Court in this case, instead of using it as a syllabus, to be 
elaborated in the written opinion, as in other cases. 

1. The marriage settlement in this case was a contract 
between the parties intending marriage and the trustee ; 
which vested a life-estate in the $2,000 00 of notes in Mrs. 
Miller, with remainder in her children, who are named, after 
her death. A trustee in possession of the trust property is 
only bound to ordinary diligence in its preservation and 


protection. 

2. If the trust property consists of promissory notes, the 
trustee may receive payment of the notes when due, in such 
currency as a prudent man would receive for debts due him 
under similar circumstances. 

3. A trustee who, in good faith, received Confederate 
treasury notes in payment of a note held in trust, under the 
Act of 18th April, 1863, acted under color of law, and is 
protected by the Act of 1866, and the Ordinances of the Con- 
ventions of 1865 and 1868, and if he invested said treasury 
notes without proper authority, or lost them by negligence, 
he will only be liable for their value when received, allowing 
hima reasonable time to re-invest. A trustee who held a pro- 
missory note in trust prior to the adoption of the Code, (1st 
January, 1863,) if he acted in good faith, had a right to 
receive payment in the currency generally received by prudent 
men in the transaction of their own business, and to re-invest 
such currency in the note of a person who was then entirely 
solvent; and if, by the results of the war, the maker proved 
insolvent, the trustee is not liable for the loss. 

4, A trustee, who received payment of a note held in trust 
in the then currency, before the adoption of the Code, and 
after its adoption, invested it, otherwise than in the stocks, 
bonds, or other securities issued by this State, or other securi- 
ties authorized by law, and without an order of Court, did so 
at his own risk, and is liable for the value of the currency 
received by him, to be estimated at the time when it should 
have been re-invested, allowing him a reasonable time after 
its receipt, to obtain the order and to re-invest the fund. 

5. If the trustee changes the investment, with the consent 
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of the cestui que trust, who is of legal age, he is not liable for 
any loss growing out of such new investment. 

6. The Court erred in refusing to allow the trustee to 
prove that any investment made by him, or any change of 
the investment prior to 1st January, 1863, was a prudent 
investment. 

7. Counsel having asked the Court to give his charge to 
the jury in writing, it was his duty to do so, and he should 
have read it to the jury as written, without any additions or 
verbal explanations. 

8. If counsel, in writing, requested the Court to give cer- 
tain charges to the jury, such written request must be upon 
a point applicable to the facts in the case, and must not 
assume that to have been proven which is not in proof, and 
must, as written out by the counsel, be correct law, or the 
Court is not bound to notice it. If, however, the Court 
thinks proper to give the point in charge, with modifications, 
he may do so, and such modifications need not be in writing, 
but the whole taken together, as given by the Court, must be 
correct. 

Judgment reversed. 





JoHN J. MILLER, plaintiff in error, vs. MrrcHEL, Rei & 
Co., defendants in error. 


1. When a party did not enter an appeal within the time prescribed 
by law, and has otherwise been guilty of negligence, a new trial will not 
be granted on account of newly discovered evidence ; more especially 
when the evidence is cumulative, and one of the witnesses, of whom 
the discovery is alleged to have been made, gave evidence on the trial, 
and the other was a clerk of the party moving for the new trial, at the 
the time of the transaction, and the motion is not made more than 
twelve months after the rendition of judgment. 

2. Under the 6th section of the 11th article of the Constitution, motions 
for new trials, bills of review, or other proceeding, to vacate judgments, 
orders or decrees, made since the 19th of January, 1861, must be for 
fraud, illegality, or error of law. ‘That section does not relieve one 
who was cast in his suit, or lost his rights by his own negligence. 
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New trial for newly discovered evidence, ete. By Judge 
Pore. Fulton Superior Court. October Term, 1868. 


Miller brought “case” against A. W. Mitchell, John M. 
C. Reid and F. M. Richardson, as warehousemen, under the 
firm-name of Mitchell, Reid & Co. He averred that on the 
10th of August, 1865, as such warehousemen, they received 
sixteen packages, containing many valuable chattels, (a bill 
of particulars of which was given, in which the aggregate 
value of the goods was put at $1,757 00,) worth $4,000 00, 
to be taken care of and re-delivered to him, and that by 
their carelessness the goods were lost. 

The defendants said that they had delivered the goods. 
The cause was tried, before a petit jury, in October, 1867, 
and resulted in a verdict for $1,768 00 and costs for the 
plaintiff, and judgment was entered for the same. An 
adjourned term of the Court was held. On the 5th day 
after the final adjournment, Richardson applied to the Clerk 
to enter an appeal, but the Clerk would not allow it entered 
at that time. Fi. fa. issued, but had not been collected at 
October Term, 1868. 

At that term, said defendants moved for a new trial, upon 
the grounds that: Ist and 2d. The verdict was contrary to 
law and evidence. 3d. Because the jury acted corruptly. 
4th. Because of Richardson’s mistake as to appealing. 6th. 
Because of certain newly discovered evidence; and 6th, 
and lastly, because the defendants, and their attorneys, were 
taken by surprise on said trial by said plaintiff testifying in 
person and denying the agency of Tomlinson. 

With this motion was an agreed brief of the evidence, which 
was substantially as follows: Plaintiff and family refugeed 
from Tennessee to Baldwin county, Georgia, and in August, 
1865, was removing to Cowan, Tennessee. His family went 
forward to Cowan, and he shipped said packages for that 
point, marked to his son, R. H. Miller, who was to receive 
them. The railroad receipt taken by him ealled said goods 
“one lot of old furniture, that is to say, eleven boxes, one 
barrel, one bale, one bale slats, one rocker, two chests, one 
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chest, one trunk.” These goods came to Atlanta by railroad, 
and for want of store-room, and because they could not then 
be sent forward, they were, by the M. & W. R. R. agent, 
sent to defendants for storage. They kept the goods till 
about the 15th of August. Mr. Tomlinson, of Tennessee, 
whom Richardson knew, came to Georgia, and plaintiff’s 
wife asked him ta look up the goods, giving him a written 
memorandum of the packages, etc. He inquired for the 
goods at Macon, learned that they had come to Atlanta, 
and traced them to the possession of the defendants. He 
showed defendants his memorandum, which corresponded 
with the goods in their possession, told them that plaintiff 
was very anxious to receive the goods, that plaintiff was 
responsible and punctual, and would send the amount of 
money needed when advised what it was. They said the 
railroad agents would not ship goods till freight was paid. 
He suggested telegraphing R. H. Miller, and wrote a dis- 
patch to be sent, putting the amount at $97 00, to pay the 
freight and defendants’ charges on the goods; the dispatch 
was sent off by defendant, but no answer was received ; he 
also wrote on defendants’ book a direction to send the goods 
to the care of T. Crutchfield, Chattanooga, Tennessee. The 
defendants said they would send the goods next morning; 
that they would advance the freights and wait for Miller to 
_ pay them. Tomlinson swore that in this he was not acting 
by employment or agency, but in a neighborly way, in order to 
-have the goods forwarded. The defendants, next day, sent the 
goods to the W.& A. R. R. in drays, giving Henry Mitchell, 
son of one of the defendants, and their clerk, the money 
to pay the freight. When Tomlinson went to the train, to 
go home, at about noon next day, he saw but two or three of 
the boxes, and was told by the shipping clerk that the goods 
had not been put upon the train because they did not arrive 
in time. R.H. Miller and his mother having been !nformed 
by letter from the defendants of said shipment of the goods, 
went to Chattanooga, but did not find them there. Mean- 
while, plaintiff had gone home. He sent a Mr. Hines to 
search for the goods. He called on the defendants for the 
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goods, and was told by them of their shipment of the goods, 
as aforesaid, and that the persons then in charge of the W. & 
A. R. R. did not then give receipts for guods. While they 
were talking, Mr. Burr, one of their clerks, came in, and 
said that the goods had remained on the platform of the W. 
& A. R. R. until the evening before, and had then been moved 
to Oliver & Woddail’s ware-house. Thereupon Hines went 
to Oliver & Woddail’s, found most of the boxes, with no 
chest or trunk, except a chest broken to pieces. All the 
boxes, except one or two, appeared to Hines to have been 
broken open and ‘searched and nailed up again. They were 
sent to Oliver & Woddail’s about the last of September, 
1865, after the W. & A. R. R. was turned over to the civil 
authorities, and because the agent knew not what else to do 
with them, there being no railroad depot at that time in 
Atlanta. 

Hines, before he left Atlanta with the goods, paid Oliver 
& Woddail’s storage, and defendants’ claim for storage, and 
for the freight which they said they had paid out, through 
Henry Mitchell, making a total of $108 00, because they 
demanded the same of him before moving the goods. (It 
was not shewn that Henry Mitchell did pay the freight.) 
The goods arrived safely at Cowan, except what were missing 


‘ before Hines came after them. The fact that they were miss- 


ing, what they were, and. their value, was shewn by the 
testimony of plaintiff’s daughters and a Miss Hines, they 
swearing that the bill of particulars was correct. There wags 
no evidence as to the value of the goods offered by defend- 
ants. All these facts were shewn by interrogatories. 

The plaintiff was sworn on the trial, and testified, that 
Tomlinson was not his agent, that he was his neighbor, and 
was merely asked to make inquiry for the goods as he was 
coming south. : 

Said WoppaI also testified as to how he got the goods, 
that the boxes were in very bad order, seemed to have been 
rifled or plundered, and for some time exposed to the weather ; 
that Burr came with Hines for the goods, and they put the 
packages in shipping order, packing up all they had received. 
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RICHARDSON also testified in person on the trial, but not 
materially changing what is aforesaid. 

Movants also produced certain affidavits of the following 
purport, to-wit: several affidavits made by jurymen who 
tried said cause, as to the misconduct of their fellow-jury- 
men; an affidavit of said Burr, in which he stated, that at 
Oliver & Woddail’s there was but one old chest and one 
common sized trunk that had been broken open ; a part of the 
contents of the chest were missing, (at least it was only partly 
filled;) the trunk had nothing in it; there was one slat off of 
one large box, but apparently nothing had been taken from 
it; it had bed clothing on top, and apparently had not been 
interfered with; that he assisted the young man (Hines) in 
re-packing and fixing up the packages for shipment, and they 
were shipped off by the young man; and that, judging from 
the size of the chest and trunk which had been broken into, 
| they could not have held half the quantity of goods men- 
tioned in said bill of particulars; that if the goods not taken 
were as valuable, proportionably, as those lost, judging from 
the number and size of the packages, they would have been ) 
worth from $15,000 00 to $20,000 00. An affidavit by said 
| Waddail, that said boxes were overhauled and re-packed 
| while in his store, that the goods were mostly quilts, counter- 
| panes, ete., and, among the rest, a bolt of brown domestic, 

and that he did not believe the whole of them worth $300 00. 
They, the defendants and their attorneys, made affidavit that 
they knew nothing of the facts stated in Burr’s and Wod- 
dail’s affidavits till a few days before this motion for new 








trial was made; affidavits by defendant’s attorney, that Rich- 
ardson alone attended to said case for the defendants, and 
was instructed to enter an appeal, and that he must do so 
within four days from the final adjournment of the Court ; 
by Richardson, that acting for his firm, by special under- 
standing, he was to appeal ; he, from a mistake as to the time 
in which an appeal ought to have been entered, applied one 
day too late, and the Clerk refused to receive the appeal ; and 
finally, an affidavit of the defendants’ attorney, in the Court 
below, that the defence had been based solely upon the ground 
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of delivery to plaintiff’s agent, and that when plaintiff, in 
person, denied the agency of Tomlinson, it took him by sur- 
prise. 

At the hearing, plaintiff’s attorney objected to the grant 
of a new trial upon the ground that said defendants had a 
bill for a new trial in this case then pending. He was told 
by the defendants’ attorneys that said hill was dismissed. 
He then objected that this motion came too late, and con- 
tained no-sufficient ground for a new trial under the facts. 

After argument had, the Court ordered that there should 
be a new trial, and this order is assigned as error. In the 
Supreme Court, the question as to the misconduct of the jury 
was not insisted upon. 


Hit.tyER & Bro., for plaintiff in error, cited the following 
authorities: On the subject of failure to appeal, and analo- 
gous cases where parties lost their remedy by failing to move 
within the time limited by statute. Gordon vs. Robertson, 
26 Ga., 411; Dean vs. The State, 9 Ga., 406; Wooten & Co. 
vs. Nall, 18 G., 608, 30 Ga., 43; Neal et al. vs. Crew, 12 
Ga., 93; Taylor vs. Holland, 20 G'a.,12; Leak vs. MeDow- 
ell, 6 Ga., 264; Duke vs. Grijin, 6 Ga., 319; Arnold vs. 
Wills and wife, 6 Gia., 381; Russell vs. Marsh and Brians, 
6 Ga., 491; Turner vs. Collins, 8 Ga., 253; Hightowwr vs. 
Hightower, 13 Ga., 204; Code, 8057, 3537, 3121, 3660, et 
seg. On the question of how far discretion of the Court 
below will be controlled in a case like this: Georgia Rail-. 
road vs. Scott, 37 Ga., 101; Camp vs. Howell, 37 Ga., 312; 
The People vs. Superior Court of New York, 5 Wendell, 
127. On the subject of newly discovered testimony, as to 
want of diligence, immateriality, ete. Bevy vs. The State, 
10 Ga.,527; Roberts vs. The State, 3 Kelly, 323; Monroe vs. 
The State, 5 Ga., 139; Beard vs. Summers, 9 Ga., 4; Giles 
vs. The State, 6 Ga., 276; Carlile vs. Tidwell, 16 Ga., 35; 
Wright vs. Greenwood,17 Ga., 418; Wright vs. Central Rail- 
road, 21 Ga., 346; Mitchell vs. Printup, 25 Ga., 182 ; Dick- 
inson vs. Solomons, 26 G., 689; Avery vs. The State, 26 Ga., 
233 ; Roach vs. The State, 34 Ga., 83; Wright vs. The State, 
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34 Ga., 114; Jones vs. McCrea, 37 Ga., 48 ; O’ Barr vs. Al- 
exander et al., 37 Ga., 204; Dupree vs. Price, 37 Ga., 239; 
Graham on New Trials, 463, e seg., 10 Wendell, 293; 4, 
Hunph, 251, 5 Serg. & Rawle, 41; 2 Binn, 582; 8 Johnson, 
86; 15 Johnson, 212; 18 Johnson, 489; 2 Caines, 125; 
4 Johnson, 425 and note; 5 Wendell, 126; 3 Schammon, 
483; Graham on New Trials, 192. 


A. W. Hammonp & Son, CoLurer & Hoyt, for defend- 


ants in error. 


Browy, C. J. 


a 


1. We think the Court below erred in granting a new trial 
in this case, as the defendants in the Court below bring them- 
selves within no rule of vigilance which will justify such 
action of the Court in their favor. In the preparation of the 
case for trial, no effort seems to have been made to rebut the 
allegations of the plaintiff as to the value of the goods, 
Indeed, the case was risked upon the point that the defendants 
had delivered the goods to an agent of the plaintiff, and was f) 
not therefore liable. Upon. the trial, the plaintiff appeared 
in Court, and swore that the person who assumed to control 
the goods was not his agent, and the jury no doubt believed 
him, as is readily inferred from their verdict. If defendants 
were surprised by this, they had a perfect legal remedy. 
They had weeks within which to enter an appeal, as there 
was an adjourned term of the Court, and they were in time, 
if it was entered within four days after the final adjournment 
of the Court. No appeal was entered, and no attempt was 
made to appeal, till the fifth day after the end of the term. 
This was gross negligence on the part of the defendants. 

The judgment was rendered at the October term, 1867. 
No further effort was made by the defendants to set it aside 
or to obtain a new trial, till after an execution had issued. 
It then appears, from a transcript of the record, that a bill 
was filed praying an injunction and a new trial, which the 
Chancellor refused to sanction, on the 1st June, 1868. The 
bill was then abandoned, and the matter rested until 23d 
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October, 1868, more than a year from the date of the besa 
when the present motion was made. 

The only plausible ground in this motion is the ioides dis- 
covered evidence of Burr and Woddail, as to the value of the 
goods, their condition, etc. But the same difficulty arises 
here that runs through the whole proceeding, so far as the 
defendants are concerned. There has been no diligence. 

Burr was the clerk of the defendants at the time the goods 
were stored with them ; and it was their duty, when prepar- 
ing for trial, to have made diligent inquiry of him as to his 
knowledge of these facts. They failed to do this, and the 
present application is made, partly on the ground that they 
have discovered that he knew important facts about the goods, 
a year after the trial. 

Woddail was sworn and examined asa witness, on the trial, 
and though the goods had been stored with him and his 
partner, after they were found at the railroad depot, not a 
question is asked him by the defendants on the trial as to their 
condition, value, and the like. Why did they not then 
inquire what he knew on these points? | 

2. The 6th section of the 11th article of the new Consti- 
tution of this State is invoked in aid of the application. It 
provides that “no motion for a new trial, bill of review, or 
other proceeding to vacate any judgment, order or decree, 
made since the 19th of January, 1861, by any of said Courts 
for fraud, illegality or error of law, shall be denied by reason 
of the same not having been moved in time. Provided, said 
motion or application is made in twelve months from the 
adoption of this Constitution.” 

It was certainly not intended to grant new trials in all 
cases tried since 19th January, 1861, especially when the 
party was cast in the suit, and lost his rights by his own 
negligence. In this case, there is no proof that either fraud, 


illegality, or error of law exists. 

It is complained that the verdict was too large. Wethink 
this may be true. But as the defendants took no legal steps 
to set it aside, and acquiesced in it till after the time allowed 
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them by law to move in the matter, we have no power to 
afford them relief, without the violation of well established 
rules of law. 

Judgment reversed. 





Cuas. C. Cuayton, plaintiff in error, vx. WARREN AKIN, 
ex’r of John Clayton, Sr., defendant in error. 


AGNES CLAYTON, plaintiff in error, vs, Cas, C. CLAYTON, 
defendant in error. 


1, A money legacy left to the executor of a will, though expressed to be 
‘‘in addition to the usual commissions obtained by law, and as a full 
compensation for any extra trouble he may have in executing the 
will,’”’ is a general legacy, and cannot, as a legacy, be exempted from 
abatement with other general legacies, in case of a deficiency of assets. 


2. When a testator, in a single item of his will, gave to his wife $1500 00 
in money, various articles of personal property, and a life-estate in a 
certain house and lot, and its appurtenances, with the privilege, if she 
so desired, to take $1000 00 in money instead of the life estate in the 
house and lot, and in a subsequent item distinctly declared that the 
‘legacy ’’ left his wife was in lieu of dower: 


Held, That the word ‘‘legacy,’’ in the last item, covers all the several 
bequests of the first, and, should she prefer the $1000 00 in lieu of the 
life-estate, and elect to take her ‘‘ legacy’ in lieu of dower, she takes 
all the several bequests in her character as doweress. 

8. When a legacy left to a wife is expressed to be in lieu of dower, 
and she elects to take the ‘‘legaey,’’ she takes it 4s a quasi purchaser, 
and in a contest between her and other legatees, whether general or 
specific, she cannot be called upon to abate with them, to make up a 
deficiency of assets. 


4, A legacy in Georgia may be adeemed, by the delivery of the property 
to the legatee, during the life-time of the testator, and if it be.so 
adeemed, it does not pass under the will, and is not subject to abate 
on a deficiency of assets. 


5. Whether a legacy has been in fact adeemed, is a question of fact to 
be left to a jury, under the evidence in the particular case. The 
‘‘delivery’’ to the legatee must be of such a character as to show that 
it was the intent of the testator to part at that time irrevocably with 
his dominion over the property. 
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~ Bill for direction. Order of distribution. Ademption. 
Decided by Judge Pore. Bartow Superior Court. Octo- 
ber Term, 1868. 


John Clayton, Sr., of Bartow county, Georgia, made a 
will containing the following bequests : 

“Trem 3d. I give and bequeath unto my wife, Agnes 
Clayton, absolutely, three negroes, to-wit: (naming them,) 
and $1,500 00 in money, to draw interest from the time of 
my death. I also give to her, my said wife, the house, 
kitchen, smoke-house, hen-house, garden, orchard, and the 
land the orchard is on, and enough land for turnip and potato 
patches, where I now reside, and fire-wood from off my land 
near Alatoona, for and during her naturnal life, and at her 
death, said houses and out-houses, garden, orchard, and the 
land the garden, houses and patches are on, to be sold, and 
the money to be equally divided between John Clayton and 
James K. Polk Clayton, two sons of a nephew of mine. 
But if my said wife should desire not to reside at said house, 
and leave the same, or should relinquish her rights to the 
same for life, then I give and bequath to her, absolutely, the 
sum of $1,000 00, to be paid out of my estate. I also give 
and bequeath to my said wife, such part or parts of my house- 
hold and kitchen furniture as she may desire and select for 
her own use, and should my wife leave said dwelling-house 
and other houses herein-before given her for life, with the 
garden, orchard, and patches mentioned, or relinquish her 
life-estate in the same, then said house, garden, etc., may be 
sold at any time, and must be sold with the farm lying near 
Alatoona, and connected with the said houses, if the houses, 
garden, etc., are left or relinquished in time to be sold with 
the land. 

“Trem 4, I give and bequeath unto Charles Collier Clay- 
ton, a son of my nephew, the plantation lying on Alatoona 
creek, in the county of Cobb, in said State, which plantation 
I purchased from William and James McEver, also the fol- 
lowing slaves, (naming twelve slaves,) also one horse, one 
mule, six cows, one wagon, and the plantation-tools now on 
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said plantation, or that may be on it at the time of my death, 
(This item also gave to him two other old slaves, with re- 
quest that he take care of them.)” 

(ITEM 5 was a bequest of two slaves to one Letty Crow.) 

“Trem 6, All my plantation and land lying near Alatoona, 
in Bartow county, (except as before provided,) and all the 
remainder of the negro slaves, and all my other horses, mules, 
cows, hogs, plantation-tools, wagons, carts, household and 
kitchen furniture, (except as before bequeathed,) and all other 
property I have or may have at the time of my death, I wish 
sold by my executor, at public out-cry, either for cash or for 
credit, and either with or without an order of the Court of 
Ordinary, as my executor may think best, and the money 
arising from the sale of the land, after paying the expenses 
of selling, commissions, etc., to be equally divided between 
the said John Clayton and James K. Polk Clayton, share 
and share alike, and the money arising from the sale of the 
last mentioned negroes, and all other property, and all money 
collected that may be due and owing to me at the time of 
my death, or that I may have on hand at the time of my 
death, after paying the specific legacies and necessary expenses 
of administration, and all that may arise from sale of any 
other property I may own at the time of my death, either 
real, personal or mixed, I give and bequeath unto the children 
of my deceased sister, Elizabeth Logan, who died in the State 
of Alabama, and to the children of my deceased brother, 
Charles C. Clayton, who died in the State of Mississippi, 
share and share alike, each child to have an equal share, and 
if any of my said nieces or nephews should now be dead, or 
should be dead at the time of my death, leaving a child or 
children living, then said child or children are to take and 
receive the share his or their mother or father would have 
received, if living. “Item 7th. The legacy herein given 
to said wife is intended to be in lieu of any dower in and to 
any real estate or land I may own at the time of my death.” 

(Item 8th gave everything which he might~acquire, and 
which was not disposed of by said will, to said nephews and 
nieces mentioned in the 6th item.) “Item 9th. I hereby 
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nominate and appoint Warren Akin sole executor of this my 
will, and in addition to the usual commissions at law, I give 
and bequeath to him one thousand dollars:as a full compen- 
sation for any extra trouble he may have in executing this 
my will, and he is in no event chargable for interest on money 
he may have in hand, unless he refuses or fails to pay it over 
to the person entitled thereto, when he is legally and properly 
called on for it by the person so entitled to it.” 

In September, 1862, when this will was made, John Clay- 
ton, Sr., owned much personal property, which was afterwards 
lost or destroyed by the war. He died on or about the sixth 
day of November, 1864. Akin proved the will and qualified 
as the executor. Agnes Clayton, the wife of testator, relin- 
quished all her rights to the life-estate given to her by the 
3d item of said will, and selected and received the furniture 
given her in said will, and elected to take her legacies, and 
relinquish her right of dower. James K. Polk Clayton died 
on the 11th of August, 1864, and Charles Collier Clayton 
became his administrator. Akin sold all the personalty, ex- 
cept promissory notes and other evidences of debt, had rented 
out the land mentioned in said 6th item, and the houses on 
the land at Alatoona, and offered to sell some corn which 
was made in 1865, by the tenants, as rent-corn, on the land 
mentioned in said 4th item, as given to Charles Collier Clay- 
ton, and offered to rent out said land for 1866, but Charles 
Collier Clayton claimed the corn and the land, though he had 
no title to the land, except as such legacy, and to that the 
executor had not assented. 

To pay Agnes Clayton said $2,500 00 and interest, and - 
said $1,000 00 to Akin, for extra trouble in executing said’ 
will, the demands against the estate, if all of them are estab- 
lished, and all the expenses of executing said will, will 
require over $5,000 00; and all the personal effeets and 
assets of said estate, debts due and demands, the rents of the 
Alatoona lands and houses for 1866, and the estate, except 
the lands devised to Charles Collier Clayton in said 4th item, 
and the land required to be sold and its proceeds to be divided 
between John Clayton, Jr. and James K. Polk Clayton, as 
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mentioned in said 6th item, will not amount to more than 
| about $2,000 00. ‘Therefore, it is absolutely necessary to 
| resort to the lands mentioned in said 4th and 6th items of 
the will, to pay the expenses of the administration, the debts 
| of the estate, and to pay Agnes Clayton $2,500 00 and inter- 
| est; and if the legacies mentioned in said 4th and 6th items 
| are specific legacies, then they must abate, in order to make 
| such payments. The value of said rent-corn and the rental 
of said land, (worth say $500 00,) ought also to be applied 
| to the payment of said debts, ete. Said bequests to Agnes 
| Clayton having been taken by her in lieu of dower, should | 
not abate. Charles Collier Clayton claims that the land be- 
| queathed to him in said 4th item, and the corn made thereon 
since the death of testator, belongs to himself, and that neither 
is subject to the payment of the expenses of administration 
or said debts, until the land mentioned in said 6th item and 
the residue of the estate is first exhausted. 

With an averment of the foregoing facts and views as to 
the law applicable to them, Akin, as executor of said John 
Clayton, Sr., filed his bill for direction against said Agnes, ) 
said John Clayton, Jr. and Charles Collier Clayton, individ- 
ually, and as administrator of said James K. Polk Clayton, 
praying the judgment of the Court upon the following ques- 
tions : 

Ist. Has the legacy of James K. Polk Clayton lapsed? 
And if so, how shall it be disposed of ? 

2d. Is the legacy to John Clayton, Jr., and to James K. 
Polk Clayton, in said 6th item, a special legacy, and does it 
stand on the same footing with the legacy to Charles Collier 4 
Clayton, and must each be abated, pro rata, to pay the debts 
of the estate, the expenses of administration, and the bequests 
to Agnes Clayton? 

3d. Is Agnes Clayton’s an ordinary specific legacy, and 
must it be abated, pro rata, with other specific legacies ? 

4th. Is not the corn, grown on the land devised to Charles 
Collier Clayton, in 1865, and for the rent of the land for 
1866, subject to the payment of said debts and expenses ? 

He prayed for general relief, for a specific decree against 
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Charles Collier Clayton for the value of said corn, and .that 
said defendants should answer touching said averments. 

The main facts of the bill were not denied. But John 
Collier Clayton answered that he went into possession of the 
farm bequeathed to him by said 4th item, under the follow- 
ing agreement, viz: In the spring of 1863, testator told him 
that he had given to him that farm, which was then in posses- 
sion of a tenant under a lease; that testator said, “I give 
you possession of it at once, you paying said tenant a reason- 
able price for the balance of tiie term for which he had leased 
the farm ;” that he then paid the tenant $600 00 for said 
unexpired term, and went at once into possession under said 
agreement, and had ever since so remained in possession there- 
of by himself or tenants, and he claimed it and the corn, as 
averred in the bill. He contended that that legacy was 


- adeemed. 


Agnes Clayton also answered the bill, admitting the 
averments, and that Akin, as excuter, had paid her $300 00, 
her year’s support, and $600 00 of her money legacy, but 
she contended that her legacy, being in lieu of a relinquished 
dower, should not abate. 

On the trial a witness testified, that soon after John Clay- 
ton, Sr., made his will, he requested the witness to tell 
Charles Collier Clayton that he had given him said farm; 
that the witness did tell him so, and Charles Collier Chaytik 
bought out the tenant, paying him several hundred dollars, 
and took possession, which was approved of by the testator, 
and the testator ever afterward spoke of it as the property of . 
Charles Collier Clayton. 

Warren AKIN testified, giving a detailed statement of 
judgments held by him in favor of testator, stating that he 
had notice of many claims against the estate, some of which 
were in judgment; that he hoped to get rid of some of 
these claims, but that if they all had to be paid, it would be 
impossible for the personal assets to pay the debts and Agnes 
Clayton’s year’s support, $300 00, and her legacy of $2500 00, 
and the $1000 00 due to himself, and the other expenses of 
administration, even though he might collect all the judg- 
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ments in favor of the testator, and use one-half of the pro- 
ceeds of the land devised to John Clayton, Jr., and James 
K. Polk Clayton. He explained the probabilities of collect- 
ing and of having to pay the claims pro and con, showing 
that the payment of the debts, without a resort to the lega- 
cies, was at least doubtful. He also testified that when he 
sold certain land of testator, he did it when there was a great 
demand for Jand, and after extensive advertisement. 

As to Charles Collier Clayton, Axrn testified, that he knew 
he ought not to take that land, if he could avoid it, because 
he knew that Charles Collier Clayton was testator’s favorite, 
and that testator wished him to have the land. As to his 
own claim, he testified that testator applied to him during 
Court to write his will, and wished him to act as executor; 
that he declined saying to testator that in his (Akin’s) opin- 
ion, as a general rule, executors who acted honestly and 
fairly were not paid for their services, and for that reason, he 
had never been an executor, administrator, or guardian, and 
would not voluntarily place himself in a position where he 
might be tempted to do wrong, in order to get compensation 
for his services ; after some conversation, testator proposed 
to give him $1,000 00, besides the regular commissions, as a 
compensation for all labor and trouble which he might have 
in executing the will; to this, Akin agreed, wrote the will, read 
it over to the testator and the witnesses,‘and it was executed. 
He said he would not have consented to act as executor, nor 
have qualified as such, but for said $1,000 00; that he had 
already attended toa claim case for the estate; had filed the 
bill in this case, and had never employed any counsel for the 
estate, except that he had retained Judge Walker at this 
trial, and had put some notes out for collection, when he 
could not attend to them in person. On the trial, Charles 
Collier Clayton offered to testify as to said gift of the farm 
to himself, but the Court held him incompetent. He also 
offered to show, as a witness, that Akin had sold certain 
land of the estate, when it was unnecessary, and for less than 
it was worth, and the Court held that that was irrelevant. 
He offered to show that the debts due to the estate were 
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largely in excess of those due by it. The Court rejected said 
testimony. After argument had, the Court instructed the 
jury how to find, and they accordingly found a verdict, and 
there was a decree as follows : 

“1st. That the $1,000 00 to Aikin was a part of the 
expenses of administration, (but that this finding was not 
to include creditors, not parties to this bill, as to that 
$1,000 00). 

2d. That the $1,000 00 due Agnes Clayton, in lieu of 
dower, is a debt of the highest dignity, and with the 
$300 00 allowed her as her year’s support, should be paid 
before any other debt or legacy, (the $900 00 already paid 
to her of course to be deducted). 

3d. The $1,500 00 willed to her is a general money 
legacy, and should not be paid till all the specific legacies 
are satisfied. 

4th. That the proceeds of the land near Alatoona, where 
testator lived and died, was a specific legacy to James K. 
Polk Clayton and John Clayton, but that, inasmuch as Jas, 
K. Polk Clayton died without issue, before testator died, 
said legacy lapsed, and was assets in the hands of the execu- 
tor, and should be paid to the widow on account of the 
$1,300 00 due her, with interest, less said $900 00. 

5th. That, after pdying the widow, the next payment 
should be the expenses of administration, including the 
$1,000 00 to Aikin, and then the other debts due from said 
estate should be paid. 

6th. To make these payments, that the residuum of the 
estate, including said lapsed legacy, be first used, and if that 
was insufficient, then the general legacies, say said $1,500 00 
of the widow, and if that was not sufficient, then said lega- 
cies to John Clayton, Jr., and Charles Collier Clayton, pro 
rata, and that the cost of this proceeding be paid as part of 
the expenses of administration. 

7th. That Charles Collier Clayton has no title to said 
farm, except that derived from the will, and none by the 
pretended gift, and that he pay $575 00, and interest, for 
rent of the farm for 1865 and 1866, and this to be taken, if 
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necessary, to pay the debts, before resorting to said farm 
itself, or to the specific legacy of John Clayton, Jr. 

The verdict was signed by one who was not of the jury 
which tried the cause. This happened in this way: There 
being no fact in dispute, the argument was had as to the law 
of the cause, and when the Judge pronounced his opinions, 
time was given to draw up the decree, and when it was 
ready, the Judge instructed the acting foreman of the jury, 
then in the box, to sign the verdict, the Court understand- 
ing that the counsel all consented thereto. 

Charles Collier Clayton assigns that said decree is erro- 
neous, because the verdict was so signed ; because of the 1st 
and 5th items of the decree, classing Akin’s $1,000 00 as 
expenses of administration; the finding that the land on 
Alatoona Creek, belonging to Charles Collier Clayton, is a 
specific legacy, and subject to the said debts, and liable to 
abatement pro rata with other specific legacies, and all of 
said 7th item of the decree; and the refusal to let him 
testify or to show that Akin sold said land unnecessarily and 
for too little, and that the debts due to the estate were in 
excess of those due by it, were all erroneous. 

Agnes Clayton assigned as error the finding that her 
$1,500 00 was a general money legacy, and not to be paid 
till after the debts and specific legacies were satisfied ; that 
the devise of the Alatoona land to Charles Collier Clayton 
to the land to John Clayton, Jr., were specific legacies, and 
to be enjoyed in preference to her said provisions in lieu of 
dower. : 3 

Thus were made the foregoing two cases, which below and 
here were treated as one. 


W. 'f. Worrorp and L, E. BLeck ey, for Chas. C. Clay- 
ton, said, “legacy ” will be made to embrace realty to carry 
out testator’s intention, 2 Bou. Dic.,17; 5 T. R., 716; 1 Burr 
R., 268; 7 Vesey R., 522; 2 Caines R., 345. “ Property” 
includes realty and personalty. Code, sec. 5; and a specific 
legacy is one operating on designated property. Code, sec. 
2422. Delivery of the property adeems. Code, sec. 2427 ; 
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Bou. Dic., 69; 19 Geo. R., 316; 2 W. and T.’s Leading 
Cases, part Ist, page 455, et seq. Akin’s $1,000 00 bequest 
is a general legacy. Code, sec. 2431. A gift is good by 
delivery without a deed. 11 Geo. R.,177. Every devise 
is in the nature of a conveyance. 2 Atkins R., 437; 35 Ga. 
R. Contract to convey by will, after consideration passed, 
enforced. 23d Ga. R., 431. As to specific performance, 
see Code, sec. 3131-3. How buying out the tenant affected 
Clayton’s title. See 1 Story’s Eq. Juris, sec. 761, 762, 763. 
A gratuity not always a benefit. 3 Kelly, (Ga. R.,) 480-1. 
Consideration may consist in injury. Code, sec. 2698. No 
exception to the rule that specific legacies take before general 
ones. Code, sec. 2431, 2495. Akin’s $1,000 00 is a general 
legacy, and liable to abate. 2 Wms. on Ex’rs., 978; 1 Red- 
field on Wills, sec. 56, par. 12; 2 Vern, 434; 2 P. Wms., 
23; 2 Atk., 171; 4 Bro. C. C., 349. It is general legacies 
which abate in favor of the widow. 2 Wms. on Ex’rs., 976 ; 
1 Redfield on Wills, sec. 56, par. 10; 1 P. Wms., 126; 2 
Ves. Senr., 420; Ambler, 244; 14Sim., 258. This is not a 
case for election by C. C. Clayton. 9 Ga. R., 278; 31 do., 
225; Code, sec. 3104-5-7, 





W. Axrn and D, A. WALKER, for Akin and the widow, 
said, “ademption” was not applicable to realty. Wms. on 
Ex’rs., 1145,; note P. Redfield on L. of Wills, 589; Roper 
on Legacies, 380; Code, sec. 2440; Statute of Frauds, sec 6. 
“ Ademption” not applicable to C. C. Clayton, because he 
was not testator’s child, nor stood in the place of a child. 
2 Story’s Eq., secs. 1116, 1117, 1118. The $1,000 00 to 
Akin is part of the expense of administration. Code, see. 
2552; Wms. on Ex’rs., 905, 1169-70-80-81, 1576-78-79- 
80-81-82, The evidence offered as to the sale and quantum 
of personal assets was irrelevant. Redfield, 549, 551; 6 
Paige R, 277-298 ; 6 Metcalf R., 50; Ambler, 244; 7 John 
Ch. R., 262. “Legacy” generally applied to personalty 
only. Bou. Dic. Legacy ; 2 Roper, 1486; 2 Wms. on Ex., 
993. The intention must be looked to. Code, sec. 2420, 
1754, part 2d. Taking in lieu of dower, she is a purchaser. 
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2 Scribner on Dower, 496, sec. 59, chap. 17; 1 W. & T.’s L. 

Cases, 320, (edition of 1852); 1st Roper, 431 to 433; 2 

Wms. Ex’rs., 1169, 1175; 9 Watts, 265; 2 Redfield on 
Wills, 749; 1 P. Wms., 126; 2 Ves. Sr., 420 to 422; Ib., 

: 417-418; Jarman on W., 404-408, ete. 

) 

| 





McCay, J. 


- 


1. The legacy of $1,000 00 to the executor is, in every 
aspect of it, a general legacy; and as to abatement, in case i 
A) 











of a deficiency of assets, must take its fate as such. It has_ 
been argued that the terms of the bequest are such that the 
legatee, in this case, is not a volunteer, but stands upon the 

footing of a purchaser. The authorities are abundant against 

this position. 2 Williams Ex., 1171; Fretwell vs. Stacy, 4 

Vesey, 434; Attorney General vs. Robins, 2 P. W., 23; 

Herron vs. Herron, 2 Atk.171. In all these cases the legacy 

was for “the care and pains” of the executor, language which 

is, in effect, the same as is used by Mr. Clayton. It will be 

observed that this is not a question whether the legacy is a ) 
good one, or whether it is dependent on the executor acting, 
but whether it is a legacy which may be called upon to abate, 
| with other general legacies, on a deficiency of assets. The 
| distinction adopted in the cases is, that to constitute a legatee 
| a purchaser, he must have had a subsisting right at the death 
; of the testator. He must have given up something due, sume 
right actually in existence as a legal claim, at the time the 
will took effect. The widow’s dower and a debt due from 
the testator to the legatee, are examples. Here is no debt. 
At the death, there was even no claim. It was at the option 
of the executor to act or not. Had this been a contract, 
binding upon both parties, made during the life of the testa- 
tor, it might come within the rules; but, obviously, both the 
testator and the executor were unbound. The former might, 
at his pleasure, have made a new will, and the latter have 
refused to qualify. Nor is thereany harm done. The exec- 
utor acts with his eyes open. He has time to examine into 
the status of the estate before he qualifies, and he may easily 
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know whether he will get the legacy in full. As a legacy, 
therefore, this must be considered a general legacy, liable, if 
necessary, to abate as such. The Court, in this case, seems 
to have considered this $1,000 00 as part of the expenses of 
administration. Itis either a legacy or nothing. If the 
executor, in this case, gets a thousand dollars, is it not that 
much more than the law will allow? It is, then, a bounty 
of the testator—a legacy—and the only question is, is he a 
purchaser or not? Suppose he fails to qualify, has he any 
claims against the estate? Has he given up anything to take 
this? The expenses of administration are fixed by law. 
Such as the law alldws he is entitled to. Here is a fixed 
sum of $1,000 00, given as a legacy. We are not able to see 
the force of the argument which gives this the dignity of 
expenses. It is a legacy, and nothing more, nothing less, 
given for good reasons and with good purposes, and standing 
upon the footing of other legacies, given for considerations 
and motives not amounting to a legal obligation, as past 
kindnesses, affection, moral obligations, ete. 

2. The testator gives to Mrs. Clayton $1,500 00, in money, 
and various articles of personal property, and a life-estate in 
certain realty, with the privilege of taking $1,000 00, in 
lieu of the life-estate. All this in one item of the will. In 
a distinct item, he declares that the “legacy” to his wife, is 
in lieu of dower. It seems to us conclusive, that by the 
word “legacy,” he meant all that he had given her in the 
former item. The life-estate in the house and lot is not, 
perhaps, technically, a legacy, but the liberty to choose, in 
lieu of it, $1,000 00, clears up even that difficulty. We are 
of opinion, therefore, that the entire bequest, in item third, 
constitutes the “legacy,” which was given her in lieu of 
dower. She has, first, her option to take her dower or resort 
to item third of the will. When she has done this, she may, 
at her pleasure, take the life-estate in the house and lot, or 
$1,000 00, as part of her legacy. 

3. Nothing is better settled than that the wife is a pur- 
chaser of a legacy, which she chooses, under a will in lieu of 


her dower. 
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At the death of the testator, she has a legal right to her 
dower. It overtops all legacies, specific as well as general. 
It isa right superior even to the claims of creditors, and 
when she accepts the offer of exchange, tendered her in the 
will, and gives up her dower, she pays a valuable considera- 
tion for the portion which she accepts ; 1 Roper on Legacies, 
432; Burredge vs. Brodyell, 1 P. Wm., 126; Blaner vs, 
Merett, 2 Ves., Sr., 420; Darenhill vs. Flecher, Ambler, 
244; Norcott vs. Gordon, 14 Simmons, 258; Isenhart vs, 
Brown, 1 Ed. Chan. R. 441; Locock vs. Clarkson, 2 De 
Saussure, 176; Heath vs. Dendy, 1 Russ., 543; Williamson 
vs. Williamson, 6 Paige, 298. The cases in Ambler, 244; 
2 Ves., Sr., 420; and 1 Russ., 543, even go so far as to hold 
that this exemption from abatement, in case of a legacy, 
though general, in lieu of dower, in case of a deficiency of 
assets to pay debts and specific legacies, exists, though the 
legacy be of greater value than the dower. How far this 
may be true, as against creditors, there seems to be no decis- 
ion. Perhaps, in such a case, the amount of the excess 
might be of moment. That this exemption from abatement is 
good even as to creditors, does not appear to have been 
expressly settled. When it is a bona fide option, the principle 
would seem to go even tothis extent. If it is a purchase, the 
rceditors are not injured, since, in lieu of the legacy, the widow 
has thrown into the fund, out of which they are to be satisfied, 
her dower.» The point, however, is not distinctly made in 
this case, and we do not settle it. 

4, It is very plain that, if, at the death of the testator, he 
was not the owner of the farm on Alatoona creek, in Cobb 
county, given in the fourth item of the will to Charles C. 
Clayton, that legacy was adeemed. If he had sold it to 
some third person, or given it away in any binding manner, 
it would not have passed under the will. The legacy would 
have been adeemed; destroyed, is perhaps the most appro- 
priate word. It would not have existed as the property of 
the testator, and could not, therefore, pass by his will. 

Our statute is as follows: “ A legacy is adeemed or destroyed 
wholly, or in part, whenever the testator, after making his 
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will, during his life, delivers over the property or pays the 
money bequeathed to the legatee, either expressly or by im- 
plication, in lieu of the legacy, or when the testator conveys to 
another the specific property, and does not afterwards become 
possessed of it, or otherwise places it out of the power of the 
executor to deliver over the legacy.” Code, section 2427. 
Evidently, the point of this section is, that if the property, 
at the death, does not belong to the testator, then the legacy 
is destroyed. Now, it can make no difference who is the 
owner, if it has ceased to be the property of the testator. If 
he has delivered it over to the legatee in such a manner as to 
divest himself of the power to dispose of it before his death, 
then the legacy, as such, is destroyed. It does not pass under 
the will, for the simple reason that it has passed before the 
death. It is not, therefore, a legacy at all, and cannot be 
abated. It stands upon the footing of a gift during life. 

5. But whether this be so or not, is a question of fact, to be 
decided by a jury under the evidence. If the testator, after 
making his will, “delivered over” this tract of land to 
Charles Clayton, with intent, (to be made apparent by the 
facts as they occurred,) to part with his own right and 
dominion over it, at that time, then it ceased to be his; he 
gave it away during his life, and by that act he destroyed the 
legacy, and it did not pass under his will, but by his act 
during life. We express no opinion as to what the facts do 
establish. That is for a jury to determine, under the charge 
of the Court, as to the law, as we have declared it. By the 
peculiar language of our Code, sec. 2427, it is provided that 
“the delivery over of the property to the legatee, during the 
life-time of the testator, is an ademption or destruction of 
the legacy.” As a matter of course, this “delivery” must be 
with intent, by the testator, to part, then, irrevocably with 
his own dominion and ownership of the property, and to pass 
it into the legatee. We think the Court ought to have left 
the facts of this transaction to a jury, charging them as to 
the law. If, during his life, the testator had delivered over 
this Alatoona creek place, in Cobb county, to Charles C. 
Clayton, with intent then and there to pass the right and 
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dominion of it, irrevocably, out of himself to Charles C., 
then it passed to him asa gift, and not as a legacy, under 
this will. 

Judgment reversed. 





THE Mayor AND ALDERMEN OF THE CITY OF SAVANNAH, 
plaintiff in error, vs. Mines D. CULLENS AND WIFE, 
defendants in error. 


A municipal corporation, the owner of a market, the stalls of which 
it rents, is bound to keep the pavement in front of the stalls in a safe 
condition, andif a citizen of the corporation is injured through neglect 
of this duty, by the officers of the corporation, the corporation is 
liable to the extent of the injury received. 


Case. Motion for new trial. Decided by Judge FLEM- 


mine. Chatham Superior Court. May Term, 1P67- 


Miles D. Cullens and his wife brought an action on the 
case against said corporation, to recover damages, because 
said wife had been injured by falling into a hole or inequality 
in the pavement of the public market of said city. 

The evidence in the case was substantially as follows: 

Lewis J. B. FArIrcHILp, testified that he was in the 
market on the.day of the accident; there were a great many 
people there, and the place was one much frequented ; Mrs, 
Ann M. Cullens was next in turn, after himself, to be served ; 
and after being served, in turning, fell, from stepping into the 
hole; the hole was on the south side of the market, in the 
pavement between the market-house and the bénch, about 
opposite to Rutherford’s store; unless a person was very 
careful, he would have been apt to have fallen into that hole; 
witness lifted her up, senseless; hole would have been 
concealed by the crowd; witness came near falling into it, 
himself; accident happened early in January, 1866. On 
cross-examination, witness stated that hole may have been 
two feet across. On direct examination resumed, witness 


by 





i 














a 
~~ 


ae oe 


be, Cw \e 











i 


ATLANTA, DECEMBER TERM, 1868. 335 





The Mayor, ete., of Savannah, vs. Cullens and Wife. 





stated that the same morning was the first time he noticed 
the hole; and he noticed it because he came near falling into 
it before the accident to Mrs. Cullens. 

Plaintiff next read the testimony of Mrs. Mary E. 
Kersh, taken by deposition, as follows: She did not know 
the plaintiffs; was in the market of the city of Savannah, 
on January 6th, 1866, and did see a lady fall into a hole in 
the pavement of the market; did not know, of her own 
knowledge, that it was Mrs. Cullens, but was so informed ; 
the hole was in that part of the market which is on Con- 
gress street, about opposite Rutherford’s store, and inside of 
the railing ; the hole was quite large, nearly a yard one way, 
and a little less the other ; the lady was buying some saussa- 
ges at astall or outside bench, with her back to the hole; 
just as she had placed these in the basket, and was turning 
away from the stall, she fell in the hole. Witness did not 
think, from all she could see, that the lady was guilty of 
negligence; it was a hole of irregular shape, quite deep, and 
dangerous to persons purchasing in that part of the market ; 
that part of the market was often crowded with purchasers ; 
the lady could not stand alone or bear her weight on her 
feet ; they had to give her a seat until a carriage came and 
took her away; she was lifted up and carried by hand to the 
carriage ; she could not walk at all. Witness could not 
state the exact nature of the injury Mrs. Cullens received, 
but she appeared to be in very great pain. 

On cross-examination, this witness deposed that she did 
not think the lady was careless or negligent, because the hole 
was near the stall, and a person buying as she was, with 
others around her, at the stall or bench, could not well see 
or avoid the hole without exercising very great care; and 
persons buying goods in the market do not keep their eyes 
and attention fixed on where they are walking. Witness 
was looking at the lady when the accident was about to 
happen, and was making change for the sausages she had 
bought; and she fell just as she turned away from the 
bench; did not remember ever to have seen her before; a 
person walking along towards the hofe could see it plainly, 
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unless the place was crowded ; she remembered the day and 
month from the fact that her husband was taken sick the 
day before, and that on that day she had to employ some 
one in his place to assist her. The hole had been there a 
long time; how long she did not know. 

Wiiu1aAM Moret, sworn on same side, testified that he 
saw Mrs. Cullens in bed, after the accident, suffering great 
agony ; break in the pavement had been there a long time, 
and witness regarded it as dangerous; he had nearly fallen 
into it himself, and several times spoke of it as a dangerous 
place, and said that somebody would fall into it and hurt him- 
self; Mrs. Cullens was the life and soul of her family ; hole, 
of which he spoke, was near the bench outside the market- 
house, partly under and partly outside said bench. On 
cross-examination, this witness testified that the hole was not 
repaired until Mr. Brunner came into office as clerk of the 
market ; it was about the size of two chairs put together ; 
about six inches deep on one side and four inches on the 
other; he thought Mrs. Cullens was about fifty-eight years 
old; city had been in charge of the United States military 
authorities from 21st December, 1864, to November, 1865. 

Isaac BRUNNER, on the same side, testified that he was 
the present clerk of the market; that the hole was pointed 
out to him by the city marshal, Mr. Wayne; and that he had 
it repaired after he went into office as clerk, which was on 
the 12th January, 1866; the hole was from four to six inches 
deep; he had never noticed it before; supposed the cost of 
repairing it was not over a dollar and a half or two dollars. 
On cross-examination, stated his belief that the hole was about 
a foot square, and appeared to have been occasioned by the 
removal of a stone. ‘The city was then, generally, in a bad 
condition, and much money had been spent in repairing, 
afterwards. On direct examination resumed, he stated that 
the hole was under the corner of the bench. 

The depositions of Dr. JAMES 8. MoreEL, on the same 
side, were as follows: That he was a doctor of medicine, 
and had been a practitioner for thirty-four years ; was called 
to see and professionally attend Mrs, Cullens, the plaintiff; 
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from her complaining of great pain in her hip, andthe symp- 
toms, declared a fracture of the neck of the thigh bone within 
the capsular ligament; attended her for a month or more; 
his charge was one hundred dollars; her condition had been 
one of pain, and she would probably be a cripple for life; 
with the advance of life, her condition would be attended 
with great inconvenience to herself and to her friends; had 
known Mrs. Cullens for many years; she was active in her 
habits, and the main stay of her family; and the accident 
which had deprived her of the use of her limbs had seriously 
injured her economical interests. Of her then present health 
he had nothing to say, except that she was unable to walk 
without artificial aid. On cross-examination, he stated that 
Mrs. Cullens was more than fifty years of age, and that bones 
are easily broken at that time of life, and that slight causes 
would sometimes produce a fracture. 

Mixes H. Cu.ens, son of plaintiffs, on same side, testified 
that he knew nothing, personally, of the accident; but that, for 
six months after it, his mother was not out of her room ; nai 
that she was still suffering; she had, before the accident, been 
a person of active business habits, but, since, had been able 
to do nothing; she got about her room with crutches; she 
had no use of her limb, could not raise herself without aid, and 
would probably never recover her powers. On cross-exam- 
ination, he stated he did not know his mother’s exact age, 
but believed Mr. Morel had stated it about correctly. Did 
not know his mother’s habits in reference to market; but 
that she had been to the market four or five times just before 
the accident. 

By consent, plaintiffs then introduced statement of LyDE 
GoopwIn, formerly city marshal, to the effect that, from the 
rent of market stalls, he, as city marshal, had, in the month 
of December, 1865, paid into the city treasury one thousand 
dollars. 

RicHARD T. Gipson, on same side, testified that he was 
city treasurer from February, 1865, to the latter part of the 
same year. On the first of November, of that year, the city 
had in its treasury about sixteen hundred dollars; and, on 
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the first of December, about two thousand dollars. During 
the month of December, the sum of about sixteen thousand 
dollars was paid in. The proceeds of rice turned over to the 
city by Gen. Sherman, seem to have been about thirty-seven 
thousand dollars when Dr. Arnold went out of office as mayor 
of Savannah. The money, known as the rice fund, had been 
used in keeping up the city stores for support of the poor. 
On the cross-examination, he testified that the city was much 
out of repair when it was turned over by the military to the 
civil authorities; and the city authorities did the most im- 
portant works of repair as soon as they could, including 
repairs of jail and guard house. Gen. Sherman came in on 
21st December, 1864; and the city was not turned over to 
the civil authorities until the first of November, 1865. 
Taxes were laid, collected and expended by the military 
during thattime. The city was in bad condition when turned 
over by the military; and the expenses for the city police, 
and other matters of the restored civil government, were 
heavy. 

Plaintiffs having here closed their case, defendant intro- 
duced the following evidence: 

JouN R. Jounson, elected an alderman of the city on the 
first Wednesday of December, 1865, testified that, on the 
Monday thereafter, he was appointed chairman of the market 
committee, and that the market was then in bad condition, 
so far as respected the stalls and conveniences for selling. 
Pavements in and around the market were in fair condition. 
He had to borrow svales to do weighing. ‘Repairs were made 
as soon as they could be done with limited means at com- 
mand. His impression was, that the hole shown him, as the 
one which occasioned the accident to Mrs. Cullens, was not 
under the bench, and was about a foot square and six inches 
deep. As chairman of the market committee, he econo- 
mized as much as he could, owing to the condition of the 
finances of the city. The hole in the pavement, above 
referred to, was not repaired until Mr. Brunner came in as 
clerk of the market; would not have noticed the hole if 
his attention had not been called to it. 
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Defendant then introduced, as a witness, EpwarpD C. AN- 
DERSON, mayor of the city of Savannah, who testified that 
he was elected mayor of the city on the first Wednesday in 
December, 1865, under an ordinance of the Convention of 
Georgia, and had, under that and a subsequent election, been 
mayor to the (then) present time. On entering upon his offi- 


’ cial duties, in the month of December, 1865, he found the 


city in a chaotic condition, and without money to make 
repairs much more important than repairs at the market. 
Although the civil authorities of the city, in their efforts to 
improve the condition of things, were promptly seconded by 
the military, still there were embarrassments growing out of 
the then new condition of affairs. Until January or Febru- 
ary, 1866, no system of repairs had been, or could be begun, 
owing to financial and other difficulties. The city was heay- 
ily in debt, on outstanding bonds and coupons, and many 
important necessities for repairs, had not yet (at the time of 
giving his testimony) been met, in consequence of the embar- 
rassments of the city. Besides repairs on the jail and guard 
house, those considered most deserving of prompt attention, 
were the avenues to and from the wharves, for the purpose 
of inviting commerce to the city, and to enable merchandise 
to get to and from the shipping. The stones from those 
avenues had been removed during the war, for the purpose 
of sinking cribs in the river, in order to obstruct the approach 
of Federal vessels to the city. Witness here verified his 
official report as mayor, (with the city treasurer’s report 
annexed,) dated 1st October, 1866, and which was consid- 
ered in evidence, as far as it might be used by either party. 

Dr. RicHarp D, ARNOLD, also introduced for the defence, 
testified that he was mayor of Savannah, from October, 1863, 
to 11th December, 1865. Military government prevailed in 
Savannah from 21st December, 1864, to 1st November, 1865, 
during which time the functions of municipal civil govern- 
ment, in the city, so far as they were exercised, were exercised 
by permission of the military. The miilitary laid, collected 
and expended the taxes. When he left the city government, 
in December, 1865, the city was in as bad repair as it could 
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be; but the civil authorities were not to blame. No general 
system of repairs had been ordered, because the city had not 
the means. Witness here verified his official report as mayor, 
(with the city treasurer’s report annexed,) dated 28th Decem- 
ber, 1865, and which was considered in evidence, as far as it 
might be used by either party. The witness stated that, 
whilst, by the treasurer’s report, there appeared to be in the 
treasury, on 1st December, 1865, a balance of only $2096 40, 
yet that, between that time and the said 28th December, 
1865, there was an available cash balance of $37,204 33, 
including the money paid into the treasury on account of the 
rice aforesaid. He stated that the rice matter had been turned 
over to a committee, which had faithfully discharged its duty ; 
and, whilst he knew there was litigation pending between the 
private owners of rice and the city, yet he thought said liti- 
gation embraced only a comparatively small portion of the 
proceeds. Witness further stated, that he knew the plain- 
tiffs, and that they had been living in Savannah for the last 
fifteen or twenty years; and further, that the bones of a per- 
son of Mrs. Cullens’s age break easily ; sometimes from fall- 
ing by a trip from a carpet. In November, 1865, he, as 
mayor of the city, issued a proclamation, requiring. citizens 
to repair their side-walks; but the order was not generally 
enforced, owing to the poverty of the people. On the cross-ex- 
amination, the witness testified to nothing not herein before 
stated as his testimony, except that the private owners of rice, 
or some of them, being dissatisfied with the compensation 
allowed by the city, had brought suit against the city. 

Epwarp C. ANDERSON, re-called, testified that the fund, 
known as the rice money, never went into the current ex- 
penses of the city, and, after paying what might be due to 
private owners, was considered a fund for the support of the 
poor. 

It was agreed that the record of the suit in said Superior 
Court, respecting the rice controversy, might be used in evi- 
dence ;, but it was not used by production of it before the 
Court or jury. 

The case being closed, the same was argued by the respect- 
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ive counsel for the said plaintiffs and the said defendant; 
defendant’s counsel contending and arguing that a municipal 
corporation was not liable to be impleaded, at the suit of an 
individual or individuals, for or on account of any matter,. 
cause or thing set out in plaintiffs’ action; that there was 
not any thing on the face of the record in said cause, which 
showed a legal liability, on the part of said corporation, to 
the plaintiffs in said action ; that, even if an individual might 
implead such municipal corporation, for or on account of any 
matter, cause or thing set out in the declaration, still, that 
no such suit would lie at the instance, or in behalf of a cor- 
porator of such municipal corporation, against said corpora- 
tion; that said plaintiffs were not, in any event, entitled to 
damages, except on proof. of gross negligence or neglect on 
the part of the defendant, and that there was no such proof 
in the cause; that, where the law creates a duty or charge, 
and the party is disabled to perform it, and has no remedy 
over, then the law will excuse him, and that in said cause 
there was proof of such disability on the part of the defend- 
ant, without its fault; that the plaintiffs could not, in any 
event, recover, unless Mrs. Cullens was, at the time of the 
accident, in the exercise of ordinary care; that the pleadings 
and proofs in said cause did not show any non-feasance, mis- 
feasance, mal-feasance, injury, wrong or tort wrongfully com- 
mitted or suffered by said defendant, in the premises, and 
showed no cause of action; that, under the evidence in said 
cause, the said municipal corporation, the defendant, had a 
legal discretion in determining what repairs in said city were 
most necessary to be done or made by said defendant, accord- 
ing to its means and opportunities, and that the exercise of 
said discretion, as proved in said cause, was not, under the 
circumstances, the subject of complaint or cavil, after such 
discretion had been honestly exercised, and that the proofs 
showed it had been honestly exercised ; that it was not only 
shown that the hole or break in the pavement was the result 
of defendant’s neglect or negligence, but that it was shown, 
by fair presumption, to have occurred during the military 
occupation and government of the city; and that the evi- 
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dence conduced to show, and did show, the exercise by defend- 
ant of a legal discretion in the premises, not the subject of 
review, revision or control by a jury; and the counsel of 
said plaintiffs arguing against said propositions as not appli- 
cable to the facts and law of the case. 

After argument had, the Court charged the jury, that, to 
entitle the plaintiffs to recover, Mrs. Cullens must have been 
in the exercise of ordinary care at the time of the accident ; 
that a municipal corporation was liable to suit by a private 
individual in a cause like that before the Court, and that 
such suit might be maintained, against the defendant, by an 
inhabitant of the city of Savannah; that the facts of the 
case, including the amount of damages, were questions for 
the determination of the jury; that whilst it was true that 
a disability to perform a duty created by law, and not by con- 
tract, would, in general, excuse performance, yet intimated or 
‘suggested to the jury that this case might form an exception, 
not only because the public market of Savannah was a thor- 
oughfare, but because the corporation derived a revenue 
therefrom. To which charge, (and omissions to charge, as 
hereinafter stated,) counsel for defendant excepted. 

The jury returned a verdict for the plaintiffs, and assessed 
damages against the defendant in the sum of two thousand 
dollars. 

Whereupon, counsel for said defendant moved for arrest of 
judgment in said cause on the following grounds : 

Ist. Because the defendant, a municipal corporation, is not 
liable or subject to be impleaded, at the suit of an individual 
or individuals, for or on account of any matter, cause or 
thing set forth in the petition or declaration of said plaintiffs. 

2. Because there is not anything on the face of the record 
in said cause, which shows a legal liability, on the part of 
said defendant, to the plaintiffs in said cause. 

And, failing the motion in arrest of judgment on either of 
said grounds, then for a new trial in said cause, on the fol- 
lowing grounds: 

Ist. Because, even if an individual or individuals may 
implead such municipal corporation, for or on account of any 
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matter, cause or thing set out in said plaintiffs’ said petition 
or declaration; still, no such suit lies, at the instance or in 
behalf of a corporator or of corporators of such corporation, 
against such municipal corporation. 

2d. Because the Judge erred in not charging the jury, on 
the point presented by defendant’s counsel, to-wit: that 
plaintiffs were not, in any event, entitled to damages, except 
on proof of gross negligence or neglect on the part of the 
defendant. 

3d. Because the Judge, whilst admitting, in his charge 
to the jury, that disability to perform a duty created by laws 
and not by contract, would excuse performance ; yet, inti- 
mated or suggested to the jury, that this case might form an 
exception, not only because the public market of Savannah 
was a thoroughfare, but because the corporation derived a 
revenue therefrom. 

4th. Because the pleadings and proofs in said cause did 
not show any non-feasance, mis-feasance, mal-feasance, injury, 
wrong, or tort, wrongfully committed or suffered by said 
defendant, in the premises ; and showed no cause of action. 

5th. Because the aforesaid intimations or suggestions of 
said Court to the jury, in respect to the supposed duty of 
the said defendant, as to the repair of said public market, 
were erroneous and illegal. 

6th. Because the said charge was not only erroneous in 
the matters herein before stated, but also in that the Judge 
omitted to charge the jury, that, under the evidence in said 
cause, said defendant had a legal discretion in determining 
what repairs in said city were most necessary to be done or 
made by said defendant, according to its means and opportu- 
nities; and that the exercise of such discretion was not the 
subject of complaint or cavil, after such legal discretion had 
been honestly exercised. 

7th. Because said charge was contrary to the law of said 


cause. 
8th. Because said charge was against the evidence in said 


cause. 
9th. Because the verdict of the jury was against the evi- 
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dence in said cause, not only because it was not shown that 
the hole or break in the pavement was the result of defend- 
ant’s neglect or negligence, but that it was shown, by fair pre- 
sumption, to have occurred during the military occupation 
and government of the city ; and because the evidence con- 
duced to show, and did show, the exercise by defendant of a 
legal discretion, in the premises, not the subject of review, 
revision or control by a jury in said Court; and because 
said verdict was against the weight’ of evidence in said cause. 

10th. Because the verdict of the jury was against the law 
of said cause ; especially in the matters and for the reasons 
herein before indicated. 

The Judge having heard argument in vacation upon said 
motions and taken time to consider, in May, 1868, filed in 
office his refusal either to arrest the judgment or to grant a 
new trial. 

The corporation now assigns as error said refusal, upon 
the grounds stated in the motion aforesaid and upon the 
further grounds, as follows: “11th. Said Judge erred in 
deciding that there was any peculiar duty or responsibility 
resting on the defendant in respect to repairs in, on, or 
around said public market, over and above other repairs in 
said city, shown by the evidence to have been of most 
importance, and when the evidence showed that, without its 
fault, defendant had not the means to make all necessary and 
proper repairs of the thoroughfares and public places in said 
city. 

12th. The said Judge erred in deciding that, under the 
law and evidence in said cause, the defendant had not the 
legal discretion, without the right of review or control by a 
court or jury, to determine, under the actual circumstances 
proved on said trial, what repairs said corporation should 
first make in said city, with the limited means at its com- 
mand; and especially, when there was no proof. showing 
that the want of repairs in or around said public market or 
the pavements thereof, was caused or occasioned by said cor- 
poration or any of its servants or agents, or was known to it 
or them or any of them; and in further deciding that the 
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renting of stalls in said market, or the requirement that 
certain articles of food should be sold only thereat, raised an 
implied contract that said market had no defect in the pave- 
ment thereof.” (The Judge’s written reasons filed in office 
are the decisions alluded to in said grounds.’’) 

Epw. J. HARDEN, (represented by the Reporter,) made 
the following citations: On the motion in arrest of judg- 
ment, 2 Hill, (S. C.,) 571; 3 Peters, 409, 2 Tenn., 667; 9 
Mass., 247; Mayor, &c., vs. Henley, 1 Bing., N. C., 222; 
(27 E. C. L., 336,) 3 Hill, (N. Y.), 612. As to whether a 
corporator could maintain the action; A. & A. on Corp., 
secs. 97, 390, 629, 630; Ist Gr. Ev., sec. 331; 1st Chitty’s 
Pl., (1833), 46; 18 Howard, 344, (note). To show that 
there must be gross neglect: Daniels vs. Potter et al., 4 C. 
& P., 262; (19 E. C. L., 506), and 5 Sandford, (N. Y.), 
303-4. As to inability to repair being a good excuse: 
Broom’s L. M., 118; 8 Tenn. R., 267; Story on B., sec. 56; 
2d Parsons on C., 672-3; 2 Kernan, (N. Y.), 99. As to 
their discretion, ete.: W. on Corp., 313, see. 817; 4M. &S.; 
27-29 ; 3 Howard, 98; 12 Peck, 193 ; 1 Denio, 595; 16 Peck 
190; 7 Ga. BR. 139; 11 Ga. R., 221. y 


Tuos. E. Loyp, for defendant in error, replied: Plain- 
tiff in error owns the market; Dawson’s Compilation, 427. 
None can sell certain meats elsewhere ; Henry’s Ordinances, 
336. Therefore, they are liable for damage caused by their 
neglecting to repair, etc.: 2 Black’s 8S. C. R., 422, 490; 16 
N. Y. R., 158; 17 N. Y. R., 104; 5 Sandford’s 8. C. R., 
289; 3 Hill, 612; 1 Selden, 369; TYort will lie against a 
corporation, Mayor of Columbus vs. Gloetchins, 7 Ga. R., 139; 
Bishop & Parsons vs. Macon, 7 Ga. R., 200, et seq. 


McCay, J. 


Although there may be found dicta that a corporation can 
not be sued for a fort, yet the authorities in.support of the 
contrary doctrine are numerous and conclusive. Angel & 
Ames, sec. 382-385. Nor does a municipal corporation form 
any exception. The case of the Mayor of Lynn vs. Turner, 
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Cowper, &c., was against a municipal corporation for failing to 
repair and clean out a creek; indeed the old cases of suits 
against corporations for forts (that is, actions on the case 
for negligence,) are almost all against municipal corporations, 
See the cases cited in 16 East., 6. 

If the wrong be a mere breach of public duty, and no 
damage to any one, no action lies, 4th Maule & S., 27. 

As corporations almost always act by their agents, and as 
they, like private persons, are not liable for the willful tres- 
passes of their agents, which they have not authorized or 
adopted, and which are not done in the course of the agent’s 
performance of his duty, but few cases are found of actions 
of trespass against corporations for actual wrongs done, but 
the books are full of actions on the case against both public 
and private corporations, for damages caused by a failure of 
the corporation to perform some duty cast upon it by law, 
Chesnut, Hill & Co., vs. Rutter, 4 Ser. & Rawle, 6. 

2d. There is no doubt, also, that one of the corporators 
may be the plaintiff in a suit against a corporation. The 
corporation is itself a quasi person, and even as respects one 
of its members, has a separate individuality. 2 Bay, 109; 


5 Adol & Ellis, 866. 


We think, therefore, that the motion in arrest of judg- 
ment was rightly overruled. 

3. That there is a genera] duty upon the city of Savannah 
to keep its streets in repair, is, we believe, not questioned. 
Its defence, or rather its excuse, as to the streets, in this case, 
was a strong one. The law does not retuire impossibilities, 
and there is force in the argument, that when all could not be | 
done at once, it was no breach of duty not to select, as the 
first to be repaired, any particular spot. On the other hand, 
the market was the property of the corporation, from which 
it derived a revenue, in the way of rents. Why was it not 
just as much bound to keep that safe as a merchant is the 
floor of his store? To keep the market in a safe condition, 
it being property, and used by the city for its revenues, was 
a private duty. It was the duty of a property holder, and 
the city stands, in this respect, upon the same footing as an 
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individual. It must use its own, so as not to hurt its neigh- 
bors. 

Whatever was the condition of the streets, it was its duty 
not to have a trap, on its private property, by which a citizen 
was injured. We hold, therefore, that the Judge was right 
in his charge to the jury; that the market stood on a dif- 
ferent footing from the streets, and that the excuse presented 
did not apply to it. 

Judgment affirmed. 





Wo. D. GReEN ef al., plaintiffs in error, vs. JouN JONES e¢ 
al., defendants in error. 


1. Confederate currency paid and credited on a note for its nominal 
value. extinguished the note to the amount of that nominal value. 

2. In suits upon Confederate contracts, where there has been no rule of 
law violated, nor manifest injustice done, this Court will not control the 
discretion of the Court below, in refusing to grant a new trial. 


Scaling Ordinance. Motion for new trial. Decided by 
Judge J.M.CrarKk. LeeSuperior Court. September Term, 
1868. 


This action was by the payees against the makers of the 
following paper : 


* $68,750 00. Decemser, 1864. 
By the first day of January next, I promise W. D. Green, Philip West, 

E. W. Liggon, Elizabeth Whitrett, and P. S. Hall, or bearer, the sum of 
sixty-eight thousand seven hundred and fifty dollars, in Confederate 
(The word Confederate was crossed by lines as if it was intended to be 
stricken out—Reporter.) currency, and should the currency depreciate 
beyond its present value, it is to be estimated at is present value, and 
so paid. 

“JOHN JONES, by Willis A. Jones 

“W. A. JONES, Sec. 

“C, B. CALLOWAY, Sec.” 


Upon it were indorsed the following credits: 








348 SUPREME COURT OF GEORGIA. 





Green et al., vs. Jones e¢ al. 





‘‘Rec’d on the within note thirty-five thousand one hundred and ninety- 
seven 50-100 dollars. Dec. 20th, 1864. PHILIP WEST.” 


‘*Ree’d on the within note ($30,000 00) thirty thousand dollars. This 
the 25th day of February, 1865. PHILIP WEST,” 


The effort of defendants on the trial was to scale the same 
by the Ordinance of 1865. 

The plaintiffs read in evidence said paper, shewed by 
Philip West, that it was given between the first and the 
tenth of December, 1864, for a settlement of lands on Pa- 
chitla creek, Calhoun county, Georgia, containing thirteen 
hundred and seventy-five acres, which was worth $10 00 or 
$12 00 per acre before the war, has been worth that much since, 
and at the time of trial, was worth, he supposed, $6 00 or 
$7 00 per acre; that said credits were for Confederate currency, 
paid to himself, the amounts being shewn by the credits. 
Another witness, in behalf of plaintiffs, testified about as did 
West, as to the value of said land. Two of the defendants 
testified that said land was not then worth over $2 00 per 
acre; that the fencing was bad, ete., and that they would 
take that price for their part of it. With these agreed another 
witness. The defendants, besides the evidence aforesaid, 
shewed that the word “ Confederate” was stricken out of the 
original paper, so that it should be payable in either State or 
Confederate currency, and that $1 00 in gold, was worth, 
in Confederate currency, $32 00 cn the Ist, $35 00 on the 
15th, and $50 00 on the 30th of December, 1864, and 
$60 00 on the Ist, and $65 00 on the 15th of January, 
1865, $50 00 on the Ist, and $46 00 on the 15th of Febru- 
ary, 1865, and $55 00 on the 1st of March, 1865. The 
plaintiffs’ attorneys requested the Court to charge the jury 
thus: “ You will find out, from the proof, the value of the 
several sums of money paid on the note, on the day that the 
note was made, and deduct therefrom the face of the note, if 
there was a decline in the value of Confederate money be- 
tween the several periods, in accordance with the contract 
expressed in the note.” And further, that they could not 
take the value of the land then, but make up their verdict 
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on the basis of its value at the time the contract was made. 
The Court did not so charge, but charged : 

1st. The credits upon the note, are an absolute and full 
extinguishment of the debt, to the amount of the credits. 

2d. (Was a reiteration of first.) 

3d. If you believe the note was payable in Confederate 
money, you can, in determining the amount of the balance 
due, take either the value of the land for which it was given, 
or the value of the Confederate money. Either mode is 
open to you. “You can add to your finding, if you think 
proper, the difference between gold and the present currency. 

4th. In coming to a conclusion, as to the mode of arriving 
at results, that is, whether you will make the land or the 
value of Confederate currency, the basis of your calculation, 
you can inquire as to the intention of the parties, as to the 
currency in which the same was to be paid. Either mode, 
the land or the currency, is open to you. The whole ques- 
tion is submitted to your consideration, and you may consider 
the value of the land or the currency at any time. 

The verdict was for $219 02, with interest from 25th of 
February, 1865, and costs of suit, against said defendants. 
Thereupon, plaintiffs moved for a new trial, averring that 
the Court erred in refusing to charge as requested, and in 
charging, as specified above, and that the verdict was con- 
trary to the evidence, etc. The Court refused a new trial, 
and this is assigned as error. 


F. H. West, C. T. Goong, Vason & Davis, for plaintiffs 


in error. 


W. A. Hawx1ns, Kimprouau, for defendants in error. 


WARNER, J. 


The error assigned to the judgment of the Court below is, 
the refusal to grant a new trial upon the several grounds 
stated in the motion therefor. The charge of the Court to 
the jury, in relation to the credits on the note, is in accord- 
ance with the ruling of this Court, in Mordecai vs. Stewart, 
36 Geo. Rep., 126. 











350 SUPREME COURT OF GEORGIA. 








Cutts & Johnson e al., vs. Hardee. 





Upon looking through the record in this case, we find no 
error that will authorize this Court, according to its repeated 
adjudications in this class of cases, to control the discretion 
of the Court below in refusing to grant a new trial. Let the 
judgment of the Court below be affirmed. 





Cutts & JoHnson et al., plaintiffs in error, vs. N. A. Har- 
DEE, survivor, defendant in error. 


Brown, C. J. 

1. While the courts have the power, and it is their duty, when a proper case 
is made, to declare Acts of the Legislature unconstitutional and void, 
such Acts are always presumed to be constitutional, and the authority 
of the courts to declare them void should be exercised with great cau- 
tion, and should never be resorted to but in clear and urgent cases. 

2. That provision of the Constitution of the United States which denies 
to a State the right to pass any law impairing the obligation of contracts, 
does not interfere with the right of a State to pass laws acting upon the 
remedy. 

8. There is a plain distinction between the obligation of a contract and 
the remedy for its enforcement, and while the Legislature may not im- 
pair the obligation of the contract, it has the undoubted right to change, 
modify or vary the nature and extent of the remedy, (provided a sub- 
stantive remedy is always left to the creditor, so long as the State does 
not deny to her courts jurisdiction of contracts, ) and to prescribe such 
rules of procedure and of evidence as may, in its wisdom, seem best 
suited to advance the administration of justice in the courts. 

4. That part of the Act of the Legislature passed at its late session, en- 
titled ‘‘ An Act for the relief of debtors, and, to authorize the adjust- 
ment of debts upon principles of equity,’’ which provides for a change 
of the rules of evidence, (under which this case originated, ) is not un- 
constitutional, though it may permit evidence to go to the jury which 

s has not heretofore been allowed, and which the courts may consider 
irrelevant and improper. It is the province of the Legislature to pre- 
scribe the rules of evidence and of the courts to administer them. 

5. It is no objection to the constitutionaility of this Act that it authorizes 
the jury to reduce the amount of the debt sued for, according to the 
equities of the case, as this is done every day in court, in case of par- 
tial failure of consideration, and the like. This must be done, however, 
according to the real equities between the parties, and not according 
to the caprice of the jury, and when so done, it neither impairs the 
obligation of the contract nor works injustice to the parties litigant. 
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6. If this should be seized upon by the jury, and used as a pretext for 
reducing the debt, otherwise than the equities between the parties 
permit, it will be the duty of the Court to set aside the verdict when 
that fact is made plainly to appear. 

7. In this case, the obligation of the contract was not in any degree 
impaired by the filing of the pleas by the defendant, to which objection 
was made, as a foundation for the introduction of evidence under the 
statute, and the evidence should have been received, and ifthe jury had 
made an improper use of it, or found contrary to law and evidence, it 
would then have been time enough for the Court to interfere and set 
aside the verdict. 

8, When the statute authorizes certain facts to be given in evidence, a 
j demurrer to a plea which lays the foundation for such evidence, should 
J not be sustained. The old rules of pleading in such case must yield 

to the statute. 

McCay, J., concurring. 

1. Itis not to be presumed that the Legislature intends to violate the 
Constitution of the United States, and when words are used in an Act, 
they ought to be construed, if possible, so as to make the Act consistent 
with that Constitution. 

2. The consideration of a contract, and whether there has been a tender 
of the whole or any part of a debt sued on, and if the debt was not 
paid, that it was the creditor’s fault, are not only in all cases fit matters 
for proof, but are often of great importance in arriving at proper con- 

; clusions as to the true rights of the parties in the matters before the 
Court. Nor can such evidence, in any proper use of it, at all tend 
to impair the obligation of the contract sued on. 

8. If the property, upon which the credit was given in the contract, has 
been lost, or rendered worthless, it is competent for the Legislature 
to permit the defendant, when the contract is sued upon, to show by 
whose fault that property was lost or destroyed, and the value of it 
at the time of the contract, and at the time of the loss. 

4, That clause of the Act of the Legislature under discussion, which 
authorizes the jury, in suits upon certain contracts, to reduce the debt 
sued upon, according to the equities of each case, was not intended to 


y permit them to impair the obligation of the contract of the parties. 


The equity and justice there meant, is that fair and honest duty which 
each owes to the other under the contract, to be gathered from the 
whole transactionas, it actually occurred between them, and from the 
acts creating legal or equitable obligations, which have happened 
between them since the date of the contract. 

5. The obligation of a contract cannot be impaired by the Legislature of 
a State, under the guise of changing the rules of evidence, or altering 
the niode of procedure. Nor can the Legislature authorize a court 
or a jury so to adjudicate between the parties to a contract, as to alter 
or impair its obligation, as it was, in fact, entered into. 

6. Consistently with these principles, a State Legislature may alter the 
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rules of evidence, and change the mode of proceeding in the State 
Courts. Nor is it the province of this Court to declare an wt of the 
Legislature void, because it permits the introduction 0° evidenve, 
which, in the opinion of the Court, may be irrelevant to the issue, anJ 
calculated to distract or mislead the minds of the jury. 

7. The Act of the Legislature in 1868, so far as it allows the defendant, 
in all suits upon the contracts dated before the first of June, 1865, to 
give in evidence the consideration of the debt sued on, whether any 
tender has been made, and if the debt was not paid, whose fault it 
was, what property the credit was given upon, and if that property has 
been lost, by whose fault it was, and so far as it authorizes the jury in 
such cases, to reduce the debt sued on, according to the principles of 
equity, is not, if construed according to the well established rules for the 
construction of statutes, in violation of that clause of the Constitution 
of the United States which prohibits any State from passing a law 
impairing the obligation of contracts. 

8. Should any Court of this State give to the Act in question, in any 

_ ease tried before it, such a construction as would impair the obligation 
of the contract under investigation, this Court, in a proper case made, 
will correct the error. 

9. A plea filed, setting up any facts which, by express enactment of the 
Legislature, are permitted to be given in evidence, is not demurrable. 


Warner, J., dissenting. 

This was an action brought by the plaintiff against the defendants, ona 
promissory note, for the sum of $5,229 00, dated January 22, 1861, 
and due forty-five days after date. 

The defendant, Stewart, filed a plea, setting up, by way of defence to the 
note, certain facts, as provided by the provisions of the first section of 
the Act of 1868, ‘‘ for the relief of debtors, and to authorize the adjust- 
ment of debts upon principles of equity.’’ The plaintiff demurred to 
the defendant’s plea, and the Court below sustained the demurrer, and 
the defendant excepted. 

The decision of this question necessarily involves the constitutionality of 
the Act of 1868. ‘The first section of that Act provides, ‘‘ that, in all 
suits which shall be brought for the recovery of debts, in any of the 
Courts of this State, or upon contracts for the payment of money, 
made prior to the Ist of June, 1865, (except for the hire or sale of 
slaves), it shall be lawful for the parties, in all such cases, to give in 
evidence before the jury impanneled to try the same, the considera- 
tion of the debt or contract which may be the subject of the suit, the 
amount and value of the property owned by the defendant at the time 
the debt was contracted, or the contract entered into, to show upon the 
faith of what property, credit was given to him, and what tender or 
tenders of payment he made to the creditor at any time, and that the 
non-payment of the debt or debts, was owing to the refusal of the 


creditor to receive the money tendered or offered to be tendered, the ° 


destruction or loss of the property upon the faith of which the credit 
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was given, and how and in what manner the property was destroyed or 
lost, and by whose default, and in all such cases the juries, which try 
the same, shall have power to reduce the amount of the debt or debts 
sued for, according to the equities of each case, and render such ver- 
dicts as to them shall appear just and equitable.’ This Act of the 
Legislature, in my judgment, necessarily impairs the obligation of the 
contract, as it existed under the law at the time the contract was made, 
and it makes no difference whether that result is produced under the 
name of a remedy, or under the pretext of regulating the admissibility 
of evidence. Is the contract and the obligation to perform it as valua- 
ble now, under the provisions of the Act of 1868, as it was under the 
law applicable te the contract at the time it was made ? 


Relief-law. Demurrer. Decided by Judge J. M. Ciarx. 
Sumter Superior Court. October Term, 1868. 


Cutts & Johnson and James Stewart, on the 22d of Janu- 
ary, 1861, gave their single bill or bond for $5,229 01, pay- 
able to the order of N. A. Hardee & Co., forty-five days after 
date, and also an agreement to pay expenses if suit had to 
be brought on it. Suit was brought thereon, in March, 1861. 
One of the plaintiffs died, and the case proceeded in the 
name of the survivor. The cause was pending in October, 
1868, and then Stewart plead that “said note was made prior 
to the 1st day of June, 1865; that the consideration for the 
same, was a security of A. S. Cutts only; that, at the time 
said note was made, the amount and value of the property 
owned by the defendant, was about $200,000 00, and that 
on or about the — day of , 18—, said defendant ten- 
dered, or offered to tender, payment of said draft in currency, 
then in circulation generally, and which said plaintiff refused 
to receive in payment thereof; said property. was lost or 
destroyed in the following manner, to-wit: one hundred 
negroes, worth $100,000 00, were manumitted, and the 
property therein destroyed; he owned about five thousand 
acres of land in Sumter and Schley counties, then of the 
value of about $45,000 00, and not worth more now than 
$7,000 00 or $8,000 00 ; he sold the most valuable place ; he 
sold it for $5,000 00, in Confederate money, most of which 
money is now on hand, and worthless; he had no interest in 
the consideration of said note; said property was destroyed 

VoL, XYXVIII—23, 
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by fire, etc.; and further, “that by the Constitution of the 
State of Georgia, this Court has no jurisdiction of this 


case.” 
The plea was demurred to, and the demurrer was sustained, 


This is assigned as error. 


W. A. Hawstrns, Lyon & DEGRAFFENRIED, VAson & 
Davis, for plaintiffs in error. 


J.J. ScarBorouaH, C. T. Goons, for defendant in error, 


Browy, C. J. 


The first section of the Act of the Legislature, passed at 
the session of 1868, entitled, “ An Act for the relief of debt- 
ors, and to authorize the adjustment of debts upon principles 
of equity,” is in these words: 

“That in all suits which shall be brought for the recovery 
of debts, in any of the Courts of this State, or upon contracts 
for the payment of money, made prior to the first day of 
June, 1865, (except for the sale or hire of slaves,) it shall and 
may be lawful for the parties, in all such cases, to give in 
evidence before the jury impanneled to try the same, the con- 
sideration of the debt or contract which may be the subject 
of the suit, the amount and value of the property owned by 
the debtor at the time the debt was contracted, or the con- 
tract entered into, to show upon the faith of what property 
the credit was given to him, and what tender or tenders of 
payment he made to the creditor, at any time, and that the 
non-payment of the debt or debts was owing to the refusal 
of the creditor to receive the money tendered, or offered to 
be tendered ; the destruction or loss of the property upon the 
faith of which the credit was given ; and how and in what 
manner the property was destroyed or lost, and by whose 
default ; and in all such cases, the juries which try the same, 
shall have power to reduce the amount of the debt or debts 
sued for, according to the equities of each case, and render 
such verdicts as to them shall appear just and equitable.” 

The pleas filed in this case were such as were necessary to 
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let in the evidence on the trial, which is authorized by the 
above section of the Act. Counsel for plaintiff demurred to 
the pleas, on the ground that the Act was unconstitutional 
and void. The Court sustained the demurrer, and ordered 
the pleas to be stricken from the record, and that decision is 
assigned as error. 

1. It can not be questioned that the Courts have the power 
to declare Acts of the Legislature unconstitutional, null and 
void; and to refuse, on that ground, to enforce them. While 
this is a necessary power, it is one that should be exercised 
with great caution. Solemn Acts of the Legislature are 
always presumed to be constitutional and binding, and should 
never be set aside by the Courts, except in clear and urgent 
cases. If the Court entertains doubts, the decision should 
be in favor of the validity of the Act. 12 Wheat., 270. 
16 Ga. R., 102. 

2. It is contended that this section of this Act violates 
that provision of the Constitution of the United States which 
denies to any State the power to pass any law impairing the 
obligation of contracts. But that provision of the Constitu- 
tion does not prohibit the passage of laws, by the States, 
acting upon the remedy. 

3. The distinction between the obligation of a contract and 
the remedy for its enforcement, is well established by the 
authorities ; and while the Legislature has no right to impair 
the obligation of the contract, it has the undoubted right to 
change, modify, or vary the nature and extent of the remedy, 
provided a substantive remedy is left to the creditor. 12 
Wheat., 285, 349-50; 4 Wheat., 200, 201; 1 Howard’s Reps., 
315, 316; Story on the Const., sec. 1385; 3 Peters’ Reps., 
280; 5 Pet., 456; 13 Pet., 312; 23 Maine Reps., 318, 322; 
18 Maine, 109; 2 Fairf., 284; 6 Pick., 501; 1 Cowen, 501; 
2 Ala., Reps., 404; 9 Ala., 713; 1 Texas, 598, 600; 4 Watts 
& Serg., 220; 5 How. Miss. Reports, 285; 1 Kernan’s Reps., 
286; 3 Denio, 274; 4 Gilmer, 221; 1 Morris, 70; 7 Geo. 
R., 163; 9 Geo. R., 258; 12 Geo. R., 437; 13 Geo. £., 306 ; 
16 Geo. R., 151; 28 Geo. R., 345; 37 Geo. R., 440, and 
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numerous other authorities which might be cited sustaining 
the same doctrine. 

So long as the State undertakes to furnish remedies, she 
may vary or modify them at pleasure, if she does not destroy 
their substantive character. But it does not necessarily fol- 
low that a State is bound to furnish any remedy at all, for 
the enforcement of contracts. If, in the organization of her 
government, she should determine to establish the cash sys- 
tem in all trade and commerce, and should deny to her courts 
jurisdiction over any executory contract for the payment of 
money, I know of no coercive power under our system of 
government to compel her to change her system, and establish 
Courts with jurisdiction over such questions. Nor would the 
obligation of the contract be impaired by such a refusal on 
the part of a State to enforce the contract, as the injured 
party, in case the contract were not declared illegal by the 
laws of the State where made, would have his right of action 
wherever he might find the other party or his property, within 
the jurisdiction of a State whose laws afford remedies for the 
enforcement of such contracts. 

The late Chief Justice Marshall, who was certainly one of 
the ablest jurists of any age, while he characterizes the con- 
duct of a State, which would refuse to afford remedies to 
enforce contracts, in very strong terms of reproach, admits 
the power of the State to withhold all remedy, and denies 
that there is any coercive power over her, to compel her to 
enforce the performance of contracts. In Ogden vs. Saunders, 
12 Wheat., 350-1-2, he says: “Our country exhibits the 
extraordinary spectacle of distinct, and, in many respects, 
independent governments, over the same territory and the 
same people. The local governments are restrained from 
impairing the obligation of contracts, but they furnish the 
remedy to enforce them, and administer that remedy in tri- 
bunals constituted by themselves. It has been shown that 
the obligation is distinct from the remedy, and it would seem 
to follow, that the law might act on the remedy without act- 
ing on the obligation. To afford a remedy is certainly the 
high duty of those who govern to those who are governed. 
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A failure in the performance of this duty, subjects the gov- 
ernment to the just reproach of the world. But the Consti- 
tion has not undertaken to enforce its performance. That 
instrument treats the States with the respect which is due to 
intelligent beings, understanding their duties, and willing to 
perform them ; not as insane beings, who must be compelled 
to act for self-preservation. Its language is the language of 
restraint, not coercion. It prohibits the States from passing 
any law impairing the obligation of contracts; it does not 
enjoin them to enforce contracts. Shoulda State be sufficient- 
ly insane to shut up or abolish its Courts, and thereby with- 
hold all remedy, would this annihilation of remedy annihilate 
the obligation, also, of contracts? We know it would not. 
If the debtor should come within the jurisdiction of any 
Court of another State, the remedy would be immediately 
applied, and the inherent obligation of the contract enforced. 
This can not be ascribed to a renewal of the obligation; for 
passing the line of a State can not re-create an obligation, 
which was extinguished. It must he the original obligation, 
derived from the agreement of the parties, and which exists 
UNIMPAIRED, though the remedy was withdrawn.” “The 
Constitution contemplates restraint as to the obligation of con- 
tracts, not as to the application of remedy.” So, if a State 
shall not merely modify or withhold a particular remedy, but 
shall apply it in such manner as. to extinguish the obligation 
without performance, it would be an abuse of power which 
could scarcely be misunderstood, but which would not prove 
that remedy could not be regulated without regulating obli- 
gations.” 

“Tf it leaves the obligation untouched, but withholds the 
remedy, or affords one which is merely nominal, it is like all 
other cases of mis-government, and leaves the debtor still 
liable to his creditor, should he be found, or should his prop- 
erty be found, where the laws afford a remedy.” 

These quotations from this great luminary of legal science, 
who was never accused of too great partiality for the rights 
of the States, show clearly his opinion, not only that the 
obligation and the remedy are distinct, but that a State has 
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the power to regulate the remedy at pleasure, and that a 
denial of all remedy in her Courts does not “impair” the 
obligation of the contract. 

I am now discussing the question of the power of the 
States to vary, modify, change, or withhold remedies ; and 
not the justice or propriety of such action on their part. If 
the state of things had existed when Chief Justice Marshall 
delivered the above opinion, which now exists in Georgia; if 
two-thirds of the whole property of the State, including over 
$300,000,000 00, of one particular kind of property, had 
been destroyed by the fortunes of war and the action of gov- 
ernment, and the State had, in such an emergency, before her 
people had time to recover from the shock, attempted, by the 
exercise of all her powers, to save something of the wreck, 
and to relieve them from the payment of debts contracted for 
property destroyed by the government, which must have been 
a total loss to the vendor, if he had retained it; or, in case 
of the destruction of the property on the faith of which debts 
were contracted, if she had attempted, by the fullest exer- 
ercise of her powers, to compel an equitable distribution of 
the losses among debtors and creditors, the learned Chief 
Justice might have taken a very different view of the propri- 
ety of her conduct, while acknowledging the amplitude of 
her power to modify, change, or withhold, remedies. 

It is claimed, however, that the Supreme Court of the United 
States, in the case of McCracken vs. Hayward, 2 How., 608, 
has ruled that the law of the State, in existence at the time 
the contract is made, becomes part of the contract, and that 
the Legislature has no right to change that law, no matter 
whether it applies to the validity and construction of the 
contract or to the remedy, but, that the plaintiff is entitled to 
his remedy, under the law as it then existed. Iam free to, 
admit that there are expressions in the opinion delivered by 
Mr. Justice Baldwin,‘ ‘iat case, which seem to favor that 
construction. It is wor «7 of remark, that that case does not 
seem to have been very we'' considered by the Court, as there 
was no appearance by counsel on either side. A written 
argument was submitted for the plaintiff in error, in whose 
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favor the decision was made; but nothing, whatever, was sub- 
mitted for the defendant. Justice Catron observes, “TI have 
formed no opinion whether the Statute of Illinois is constitu- 
tional or otherwise. The question raised on it, is one of the 
most delicate and difficult of any ever presented to this 
Court ; and as our decision affects the State Courts through- 
out, in their practice, I feel unwilling to form or express any 
opinion on so grave a question, unless it is presented in the 
most undoubted form, and argued at the bar.” 

It is further to be observed, that it was not necessary to 
go to this extent to decide the question made by the record, 
then before the Court. 

The State of Illinois had not denied to her Courts juris- 
diction of the class of cases then before the Court. But, 
while she undertook to furnish a remedy, she had enacted 
that property levied on to satisfy executions on debts con- 
tracted prior to the first of May, 1841, should be appraised 
by three house-holders, and have its value endorsed upon the 
execution, or upon a piece of paper thereunto attached, 
signed by them; and a sale was forbidden, till two-thirds of 
the appraised value should be bid for the property. It is 
very clear that this provision of the statute might defeat all 
remedy, while the State professed to furnish a remedy, as no 
sale could ever be made till two-thirds of the value placed 
upon the property by the appraisers, was bid, no matter how 
unreasonably, or how much above the true value, the apprais- 
ers might price the property. The substantive character of 
the remedy was destroyed by the statute, which proposed to 
give a remedy, and the decision of the Court, declaring this 
statute unconstitutional, was in harmony with the current of 
authorities on this subject. The constitutionality of this Act 
was the only question presented for the consideration of the 
Court. They declared it unconstitutional, and, to that extent, 
the decision is authority. But all that is said about the law 
of the remedy, entering into the contract, and forming part 
of it, is obvter. And with the most profound respect for that 
high tribunal, and for the opinions of the able Judges who 
then sat on the bench, I will add, it is against the current of 
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authority, and in conflict with the opinions of many of the 
ablest Judges, including Chief Justice Marshall, who have 
adorned the position held by Mr. Justice Baldwin and his 
associates. 

In conimenting on the decision in this ease, in 1 Kernan’s 
Reps., 386, Judge Denio, of New York, says: “ In the able 
and discriminating opinion of Chief Justice Taney, in the 
first case, (Bronson vs. Kenzie,) the right to make such 
changes (in the remedy) is distinctly asserted; and, if the 
opinion in McCracken vs. Hayward held the contrary, it was 
unnecessary to go to that length, and the doctrine would be 
hostile to the principle of several prior cases, and an unwar- 
rantable restriction upon the powers of the State govern- 
ments.” 

The objection to the constitutionality of the Illinois Act 
rested upon the ground that the property might never bring 
two-thirds of the appraised value. This view is sustained by 
the decision in the case, The United States vs. Conway, Hemp., 
313, in which it was ruled that a law which protects the 
debtor’s property from sale on execution for one year, if two- 
thirds of the appraised value shall not be offered, does not 
impair the obligation of the contract. 

The case of Van Hoffman vs. The City of Quincy, 4 Wal- 
lace, 535, when carefully examined, is found to contain no 
authority for the position I am controverting. 

At the time the bonds in question were issued by the city, 
there were statutes of the State of Illinois authorizing the 
city to issue them, and authorizing and requiring the corpo- 
ration to levy, from time to time, sufficient tax to pay the 
coupons and bonds as they become due. The Act of 1863 
attempted to repeal the Acts authorizing and requiring the 
collection of sufficient tax to meet the payments as required 
by the terms of the contract. And the sole. question pre- 
sented for the consideration of the Supreme Court of the 
United States was, whether the Legislature of Illinois had 
power to repeal the statutes providing for taxation to pay the 
bonds, till they were satisfied? The Supreme Court held, 
that the issuing of the bonds under the statutes was a con- 
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tract, and that an Act of the Legislature repealing these 
statutes, before the bonds were paid, impaired the obligation. 

It will be observed, in this case, that the statutes them- 
selves formed part of the contract, as it was under their ex- 
press authority that the city issued the bonds, and their repeal 
amounted to a repudiation of the bonds. Well might the 
learned Judge who delivered the opinion say, that the laws 
which subsisted at the time and place of making the contract, 
and where it was to be performed, entered into and formed part 
of it. As applicable to the case before the Court, no one can 
question the correctness of this position. 

The very illustrations given by the learned Judge show 
that he does not intend to lay down the broad proposition 
contended for, in this Court, that the law of the remedy exist- 
ing at the time enters into the contract, and becomes part of 
it. Mr. Justice Swayne says: “ Illustrations of the propo- 
sition are found in the obligation of the debtor to pay interest 
after the maturity of the debt, when the contract is silent; in 
the liability of the drawer of a protested bill to pay exchange 
and damages, and in the right of the drawer and indorser to 
require proof of demand and notice.” These illustrations 
show what is meant by the general language used, and are 
not inconsistent with the position that the Legislature may 
pass laws acting upon the remedy, while it may not impair 
the obligation of the contract. 

Indeed, the learned Judge distinctly admits this power in 
the Legislature. Hesays: “This has reference to legisla- 
tion which affects the contract directly, and not indirectly, or 
only by consequence.” Again he says: “They (the States) 
may also exempt from sale, under execution, the necessary 
implements of agriculture, the tools of a mechanic, and arti- 
cles of household furniture. It is said, regulations of this 
description have always been considered, in every civilized 
community, as properly belonging to the remedy, to be exer- 
cised by every sovereignty according to its own views of 
policy and humanity. Itis competent for the States to change 
the form of the remedy, or to modify it otherwise, as they 


may see fit, provided no substantial right secured by the con- 
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tract is thereby impaired. No attempt has been made to fix 
definitely the line between alterations of the remedy, which 
are to be deemed legitimate, and those which, under the form 
of modifying the remedy, impair substantial rights. Every 
case must be determined upon its own circumstances.” 

Again, he adds: “If these doctrines were res integra, the 
consistency and soundness of the reasoning which maintains 
a distinction between the contract and the remedy, or, to speak 
more accurately, between the remedy and the other parts of 
the contract, might, perhaps, well be doubted. But they 
rest in this Court, upon a foundation of authority too firm to 
be shaken; and they are supported by such an array of judi- 
cial names that, it is hard for the mind not to feel constrained 
to believe they are correct.” 

Here, then, the difference between obligation and remedy, 
or between contract and remedy, is admitted in the fullest 
sense, as firmly established in the Supreme Court of the 
United States, too firmly established to be shaken ; and the 
right of a State to change the form of the remedy, and other- 
wise to modify it, is distinctly conceded in the very case relied 
on in this Court, by those who deny this power in the Legis- 
lature, and contend that the law of the remedy in existence 
at the time the contract was made, enters into, and becomes 
part of it. The Supreme Court does not hesitate to admit 
that there is no definitely fixed line between alterations of a 
remedy, which are to be deemed legitimate, and those which, 
under the form of modifying the remedy, impair substantial 
rights; and that every case must be determined “ upon its 
own circumstances.” The admission, by that high tribunal, 
of the right of the Legislature to alter or modify the law of 
remedy at all, is a conclusive admission that the law of rem- 
edy in existence at the time, is no part of the contract, and 
does not enter into it. If it did, the least change or modifi- 
cation of the law of the remedy, would, to that extent, im- 
pair the obligation of the contract. 

But will this doctrine, that the law of the remedy as it 


exists at the time the contract is made, enters into and becomes’ 


part of it, which the plaintiff is entitled to have administered 
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in enforcing the performance of the contract, bear the test of 
critical examination? Can it be sustained upon principle or 
authority? Ithink not. When an attempt is made to reduce 
it to practice, its advocates, appalled by the mischief that 
would result from its enforcement, are driven to engraft upon 
it, so many exceptions, resting upon principles so absolutely 
in conflict with the principles upon which the rule is claimed 
to rest, that its force is destroyed, and the unsoundness of the 
position is demonstrated. 

Take the case of the statute of limitations of a State, 
which bars an action on a promissory note after six years, 
and tell me, if the rule under consideration be a sound one, 
how it is that the Legislature may shorten the period to four 
years, or extend it to eight years, and compel parties to con- 
tracts then in existence, to conform to it as changed? Ifthe 
law of the remedy, as it exists when the contract is made, 
enters into, and becomes part of it, the payee of the note 
stipulates that he shall be allowed six years after the note is 
due to bring his suit, and the maker agrees to it, and no 
change of the law, reducing it to four years, can bind the 
payee or holder of the note. On the other hand, if the rule 
be a sound one, the maker of the note stipulates when he 
makes the contract, that the holder shall be barred if he 
does not sue in six years, and any law of the State, extend- 
ing the period to eight years, impairs the obligation of the 
contract, and is null and void. I need not cite authorities to 
prove that the Legislature, in the ease supposed, has the power 
to limit the period to four years, or extend it to eight. It is 
universally admitted, in all the Courts. And why? Be- 
cause, say the Courts, the statute of limitations acts upon the 
remedy; and the Legislature has the undoubted right to 
vary, alter, or modify the remedy at pleasure. How can 
this universally acknowledged rule of decision be sustained, 
if the law of the remedy, as it exists at the time the contract 
is made, enters into, and becomes part of it? 

I will cite a single case, decided by the Supreme Court of 
the United States, The Bank of Alabama vs. Dalton, 9 How- 
ard, 522, to show the extent to which this doctrine has been 
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carried. The State of Mississippi passed a statute of limita- 
tions, in 1844, which barred al/ suits on judgments recovered 
within that State, after a lapse of seven years; and all suits 
on judgments thereafter rendered out of the State after six 
years, and all suits upon judgments obtained out of the State 
before the passage of the Act, within two years after the 
passage of the Act. Judgment was obtained by the plaintiff 
against the defendant, in Alabama, on the 7th of February, 
1843. The defendant, afterwards, removed to Mississippi, 
where he arrived on the 10th day of November, 1846, more 
than two years after the date of the limitation Act above 
mentioned. Suit was commenced against him, on the judg- 
ment in the United States District Court, forthe Northern 
District of Mississippi, on the day he arrived within that 
State. 

The defendant pleaded the statute of limitations of Mis- 
sissippi as his defence, to-wit: that the suit was not com- 
menced within two years from the date of said Act. It was 
admitted that this was the first day he had been in Mississippi, 
or could have been sued there. The Supreme Court of the 
United States were unanimously of the opinion, and so ruled, 
that the statute of limitations of Mississippi governed the 
case; that it acted only upon the remedy, and violated no 
provision of the Constitution. The Court says: “In admin- 
istering justice to enforce contracts and judgments, the States 
of this Union act independently of each other; and their 
Courts are governed by the laws and municipal regulations 
of the States where the remedy is sought, unless they are 
controlled by the Constitution of the United States, and the 
laws enacted under it. This the Court held was not so in 
this case. Here the plaintiff had lost his remedy, in Ala- 
bama, by the removal of the defendant from that State; and 
though he sued the first day the defendant resided in Missis- 
sippi, it was held that the laws of that State, which denied 
him any remedy, were not in violation of the Constitution. 
In other words, the Supreme Court of the United States has, 
in effect, held that the State might destroy the remedy within 
her jurisdiction, upon a judgment from another State, by 
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statute of limitations, without impairing the obligation of 
the contract. 

Again, the law of the State, at the time the contract is 
made, authorizes imprisonment for debt. The debtor makes | 
the contract with full knowledge that it is the right of the 
creditor, under the law governing the remedy then in exist- 
ence, to arrest and imprison him in case of non-performance, 
till the debt is paid. The creditor knows this to be the law 
of the remedy, and contracts with reference to it. Indeed, 
he may rest on this as his only reliable and effective remedy, 
He may know the character of the debtor, that he is wanting 
in principle, and that all his property is in money, bonds, or 
other choses in action, which cannot be reached by the levy- 
ing officer. But he knows it is his right, under the remedial 
laws of the State, to arrest him on aca. sa., and imprison 
him till he delivers up his hidden treasure, which is ample 
for the satisfaction of the debt. Relying on this remedy he 
gives credit, which he would not give if the remedy by im- 
prisonment did not exist. Now, if the rule under considera- 
tion be correct, he contracts for the right to resort to this 


“means, and use this remedy to collect his debt. He gives 


the credit upon this faith, and upon this alone. A change 
of the law which abolishes imprisonment for debt, and takes 
away this remedy, destroys the very remedy upon the faith 
of which the credit was given; it takes away all effective 
remedy, and renders the loss of the debt absolutely certain, 
which, without the change, he would have had no difficulty 
in collecting, the payment of which the debtor would not 
have attempted to evade, but for the change in the law of the 
remedy. 

And, in this connection, let it be borne in mind that the 
English law as it existed, and was adopted in this country, 
gave this remedy; and we may reasonably conclude that the 
framers of the Constitution, who were familiar with the rule, 
and who were daily in the habit of seeing it carried out in 
practice, had as much reference to this as to any other remedy 
when they adopted the clause of the Constitution prohibiting 
the States from passing laws impairing the obligation of con- 
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tracts. Then, upon what reason can it be insisted that they 
intended to permit the States to alter, vary, or abolish this 
remedy, and to deny them the right to change or vary other 
remedies of much less value to the creditor ? 

If the Legislature can exempt the body entirely from 
seizure for the non-payment of a debt then in existence, why 
can it not exempt a horse, a cow, a tract of land, or any other 
piece of property? Can a solid legal reason be given to 
sustain the one, that will not apply with equal force to the 
other? If one impairs the obligation of the contract, the 
other does; both do, or neither does. If the Legislature may 
exempt the body, and leave the property subject, why may it 
not reverse the rule, and exempt the property and leave the 
body subject? Whatever may be said about the humanity 
of the age allowing the one and revolting at the other, the 
legal reason is the same in both cases, and the power of the 
State over the remedy is the same. I have seen no success- 
ful attempt by the advocates of the rule I am now combat- 
ing to draw a solid distinction between the two cases, sup- 
ported by logical or legal reasons. I expect to see none, for 
the simple reason that the legal distinction does not exist. 

But what say the Courts on this question? The decisions 
are as unanimous as they are on the question of the statute of 
limitations. They hold that the law authorizing imprison- 
ment for debt, is a law pertaining to the remedy, and that 
it is within the legitimate power of the State legislatures, to 
change this law of the remedy as to pre-existing, as well as 
to subsequent contracts, without impairing this obligation. 

The case of Mason vs. Haile, decided by the Supreme 
Court of the United States, reported in 12 Wheat., 370, is a 
strong one. In that case Haile was in prison, having the 
benefit of prison bounds, under a final process against the 


body, and was discharged by a resolution of the Legislature 


of Rhode Island, without the payment of the debt ; and the 
Supreme Court held, that this resolution did not impair the 
obligation of the contract. The Court says: “This is a 
measure which must be regulated by the views of policy 
and expediency entertained by. the State legislatures. Such 
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laws act mainly upon the remedy, and that in part only. 
They do not take away the entire remedy, but only so far as . 
imprisonment forms a part of such remedy.” 

Mr. Justice Story, in his commentaries on the Constitution, 
section 1381, says: “Rights may indeed exist, without any 
present, adequate, correspondent remedies, between private 
persons. Thus, a State may refuse to allow imprisonment 
for debt, and the debtor may have no property. But still 
the right of the creditor remains, and he may enforce it 
against the future property of thedebtor.” Again, in section 
1385, he says: “And a State Legislature may discharge a’ 
party from imprisonment upon a judgment in a civil case of 
contract, without infringing the Constitution, for this is but 
a modification of the remedy, and does not impair the obli- 
gation of the contract.” 

The same doctrine is held in the case of Sturges vs. 
Crowninshield, 4 Wheat., 200, where Chief Justice Mar- 
shall says: “The distinction between the obligation of a 
contract, and the remedy given by the Legislature to enforce 
that obligation, has been taken at the bar, and exists in the 
nature of things. Without impairing the obligation of the 
contract, the remedy may certainly be modified as the wisdom 
of the nation shall direct.” In that case, the insolvent law 
of New York, which discharged the defendant from im- 
prisonment without the payment of the debt, was sustained 
by the Court. 

Another illustration of the unsoundness of the position, 
that the remedial laws of the State, in existence at the time 
the contract is made, enter into or become part of it, and in 
support of the position that the laws governing the remedy 
may be changed or modified by the Legislature, without 
impairing the obligation of the contract, is found in the 
decisions of the Supreme Courts of the several States, sus- 
taining the constitutionality uf the stay-laws, forbidding the 
execution of process for the enforcement of contracts then in 
existence, for such periods, in the future, as the statutes of 
their respective States had prescribed. 

It is worthy of remark that the more recent decisions of 
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the courts of the Northern States, so far as they have come 
under my observation, sustain laws of this character, while 
the courts of several of the Southern States, where the 
condition of the country made the stay much more neces- 
sary to the welfare of the people than in the Northern 
States, where the losses by the war were less ruinous, 
have set aside stay-laws as unconstitutional. In Pennsyl- 
vania, the doctrine is well settled, that the Legislature may 
pass a stay-law, prohibiting the sale of property, or staying 
process for the enforcement of contracts in existence, for a 
definite and reasonable time; and it has been ruled, that a 
stay of three years is not an unreasonable period. This has 
been the rule of decisions in that great State for a quarter of 
a century past. 

In Chadwick vs. Moone, 8 Watts & — 49, it was 
held, that local statutes which suspend, for a reasonable 
time, execution of a judgment on a previous contract, are not 
prohibited by the Constitution of the United States, and 
that the statute passed by the Legislature of that State in 
1842, suspending, for a year, a sale under execution for less 
than two-thirds of the appraised value, is not unconstitu- 
tional. That able jurist, Chief Justice Gibson, delivering 
the opinion of the Court, said: ‘ This case differs from the 


Illinois statute held by the Supreme Court of the United 


States to be unconstitutional, in 2 How., 608, in this cardi- 
nal feature, that its prohibition of execution was perpetual, 
while the duration of the stay, in Pennsylvania, was Jimited. 
In other words, the one might entirely destroy the remedy, 
while the other, as in me case at bar, only postponed the 
period of its sethen mance.” . 

The same doctrine has been affirmed in Brietenback vs. 
Bush, 8 Wright’s Reps., 313; Cox vs. Martin, Ibid, 322; 
Drexel e¢ al. vs. Miller, 13 Wright, 246; and Clark vs. 
Martin, 13 Wright, 299. The statute under which these 
decisions were made authorized a stay which might last for 
three years. 

In Baumback vs. Bade, 9 Wisconsin Reps., 559, the Su- 
preme Court of that State fully sustains the constitutionality 
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of astay-law. The same doctrine is ably sustained by the 
Supreme Court of Iowa, in McCormick vs. Busch, see Law 
Reg. for December, 1863. In this case the learned Chief 
Justice, delivering the opinion, says: ‘“ We have found no 
case which holds that laws, giving the right to a stay of exe- 
cution upon certain terms, would be invalid, as applied to 
prior contracts, unless it be certain cases in Kentucky, which 
seem to be based upon certain peculiar provisions in the 
statute.” 

I may remark, that the late rulings of the Courts of some 
of the Southern States had not then been made. These 
Southern decisions have not generally been unanimous, and 
with all due deference to the opinion of the majority of 
the Court, I must say, that the dissenting opinions have 
been sustained by the weight of authority and the better 
reason. See the able dissenting opinions of Judge Walker, 
of this State, Judge Aldrich, of South Carolina, and others. 

But aside from the numerous decisions on this subject, and 
the contradictory positions which the advocates of the doc- 
trine that the remedial laws of the State, in existence at the 
time, enter into, and become part of, the contract, are driven 
to assume, the doctrine has no foundation in principle, and 
rests upon no sufficient reason. 

There have been various definitions of the obligation of a 
contract. Mr. Justice Baldwin, in the case of McCracken 
vs. Hayward, says: “the obligation of a contract consists in 
its binding force on the party who makes it.” Mr. Justice 
Trimble, in Ogden vs. Sanders, says: “The obligation of 
the contract consists in the power and efficacy of the law, 
which applies to and enforces performance of the contract, 
or the payment of an equivalent for non-performance.” Mr. 
Webster, in the argument of the same case, defines it to be 
“the duty of performing a legal agreement.” Whatever 
may be the correct definition, (and upon this point scarcely 
any two Judges agree,) the position that the remedial laws 
of the State, in existence at the time, form part of it, is un- 
tenable. 

The remedial laws of almost every State fix a time within 
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which debts may be collected by suit in the Courts. If these 
laws enter into the contract, its obligation is impaired by any 
change made in the law of the remedy. A enters intoa 
contract with B, by which he binds himself to pay him one 
thousand dollars by the first day of January next. 

The presumption of: law is, that A will keep his promise, 
and if he does so, the remedial laws of the State have no 
connection whatever with the contract. But suppose the 
contract is broken by non-performance, the obligation still 
exists, and A is still under “ the duty of performing his legal 
agreement,” and B is entitled to his remedy to enforce per- 
formance. But what remedy? The particular one afforded 
by the law of the State at the time the contract was made, or 
the one afforded to suitors at the time the aid of the courts 
is sought? Unquestionably the latter. If the former were 
his right, he would be entitled to it, no matter where the 
action might be brought. If the contract were made in New 
York, and the suit was brought in Georgia, the plaintiff 
would, if that be the rule, be entitled to have the remedial 
laws of New York, which were in existence at the time the 
contract was made, enforced in the Courts of Georgia, which 
is contrary to the practice and decisions of all the Courts. 

Or, suppose the suit is brought in the Courts of Georgia 
upon a contract made in Georgia five years since. Then, the 
law allowed the parties a trial, first by a petit jury, and either 
party dissatified was entitled to an appeal to a special jury, 
on payment of cost and giving security, as a matter of right, 
entered within four days from the adjournment of the Court. 
The new Constitution abolishes the appeal, and allows but 
one jury trial, but gives the Courts the power to grant new 
trials in proper cases. Are parties to contracts made prior to 
the new Constitution entitled to an appeal to a‘special jury 
in a suit brought since the change was made? 

Again, the change made by the new Constitution greatly 
accelerates the collection of debts in this State. Under the 
old law, the defendant might file his pleas (generally not un- 
der oath) at the first term, and the case stood for trial by a 
jury at the second term. But at that time, either party 
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had the right to a continuance of the case upon a proper 
showing. After each party had a continuance, the case must 
be tried by the petit jury, and either party dissatisfied might 
enter an appeal to a special jury. The case then stood for 
trial again at the next term. But each party was entitled to 
two continuances on the appeal, on proper showing, as matter 
of right, and to as many more for providential cause as the 
Court should think the principles of justice required. This 
might amount to a delay of several years before final judg- 
ment. 

The new Constitution provides that the Court shall render 
judgment without the verdict of a jury, in all civil cases 
founded on contract when an issuable defence is not filed on 
oath. This not only cuts off the appeal from the petit to the 
special jury, with all its delay, but it abolishes jury trial, in 
all civil cases founded on contract unless the defendant files 
an issuable plea under oath. This change greatly abridges 
the right of defence allowed to a debtor by the old law, and 
accelerates the collection. But I apprehend it does not im- 
pair the obligation of contracts made prior to the adoption 
of the new Constitution. And yet, there is no escape from 
such a conclusion, if the law of the remedy in existence at 
the time the contract is made, enters into, and becomes part 
of it; and, in that case, any debtor would have a right to 
claim that his cause be tried under the old Constitution and 
laws, which are no longer in existence. This would be con- 
trary to the practice of the Courts, and the almost unbroken 
current of decisions. 

After a contract has been broken by the failure of the 
debtor to pay at the time agreed upon, the Constitution fixes 
no other time when payment shall be made, or when it may 
be coerced by law, but it leaves the creditor to collect when 
he can, under the remedial laws of the forum where he 
sues; which are no part of the contract, and are the subject 
of change by the Legislature, in accordance with its views of 
public policy. Take the case of a contract made by a citizen 
of Georgia with a citizen of New York, for an amount over 
$500 00. The New York creditor may sue in either the 
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Courts of this State, or of the United States. In the one 
Court, prior to the adoption of our new Constitution, he 
could, in no case, get judgment before the second term. In 
the other Court, if no issuable plea. was filed, he could get 
judgment at the first term. Here are two laws, each afford- 
ing a remedy in the same State, for the collection of the 
same debt. Now, if the law of the place in existence at the 
time the contract was made, enters into, and becomes a part 
af it, which of the two laws governing the remedy, is part 
of the contract in such a case? It cannot be both. The 
truth is, it is neither. But each government has the right to 
fix the times within which it will allow collections to be 
made in its own Courts, in accordance with its own views of 
sound policy or humanity, and to vary, alter, or modify them 
at pleasure. 

Again, suppose the late Convention had made provision 
in the Constitution of Georgia, that the Superior Courts 
should sit but once a year, instead of once in six months, as 
heretofore, and that no sheriff should be ruled for money, 
except in term-time. This would have stopped the collection 
of judgments then in existence, for six months longer than 
the time allowed by law when they were rendered; and 
would have delayed the rendition of judgment, in case of 
contracts then in existence, for six months. But would this 
have impaired the obligation of the contract? or could cred- 
itors have compelled the Courts to sit every six months, in 
cases of contracts made prior to the change? Unquestiona- 
bly not. Why not? For the simple reason that the law of 
the remedy then in existence, is no part of the contract, and 
the creditor has no right to claim that it be enforced accord- 
ing to that law. 

Under our old Constitution the Supreme Court was obliged 
to deliver its decisions in every case that came before it, at 
the first term, except for providential cause, and the creditor, 
if the judgment were in his favor, had the right to the ben- 
efit of the decision at the first term. The new Constitution 
authorizes the Court, in its discretion, to withhold iis decision 
till the second term. This may delay the creditor six months 
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in making collection, but it will not probably be contended 
that the Supreme Court violates the obligation of contracts 
made prior to the new Constitution, by holding up its decision 
till the second term. 

I might multiply illustrations and authorities to prove that 
the law of the remedy, in existence at the time, is no part of 
the contract, but I deem it unnecessary. Those already pro- 
duced are, to my mind, sufficient to show that the dicta of 
Mr. Justice Baldwin, in the case referred to, are not law, and 
are irreconcilable with the current of the decisions of the 
Supreme Court of the United States, and of the State Courts, 
and in conflict with the opinions of the ablest jurists this 
country has produced. 

4, Whether the evidence which is allowed to go to the 
jury, under this statute, is such as the Courts may consider 
relevant and proper, is not the question. It is not the pro- 
vince of the Courts to prescribe the rules of evidence by 
which they will be governed in the investigation of causes. 
That power belongs to the legislative department of the Gov- 
ernment. The Legislature may establish new rules of evi- 
dence in derogation of the common law, but the judicial 
power is limited to the rule laid down.. Smith vs. The Uni- 
ted States, 5 Pet. 292. 35 Ga. F., 26. 

5. It is no good objection to the constitutionality of this 
Act, that it authorizes the jury to adjust the equities between 
the parties, and to reduce the amount of the debt or debts 
sued for, according to the equities of each case. This is done 
every day in our Courts, in cases where the defendant sets up 
a partial failure of consideration, fraud, mistake, and the 
like. Indeed, it is one of the objects of trial by jury to hear 
all the facts pertinent to the issue, and find, not according to 
the fitee of each written contract, but to see that the real 
equities between the parties are adjusted, and justice done 
according to those equities. “And if, by reason of the rigid 
rules of the common law, this cannot be done, the Court of 
Chancery is ever ready to aid the Courts of law in the accom- 
plishment of this great aim of all enlightened jurisprudence. 
The new Constitution gives the General Assembly power to 
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merge the common law and equity jurisdiction of the Courts, 
with a view to the just arrangement and settlement of all the 
equities between the parties in the forum where the litigation 
may be commenced. And the Legislature is not confined in 
its enactments to the old law of remedies, as it existed in any 
particular country.or age. The science of jurisprudence, as 
well as all others, is progressive, and the rules governing the 
Courts in the administration of the law of rights and reme- 
dies, are varied and changed, as the civilization and enlight- 
& . enment of the age, and the changing necessities of society 
may require. This is illustrated by the endless variety of 
| rules and forms in the different States of the Union, all act- 
ing under the same Constitution of the United States, which, 
| it is claimed, this change violates. The rules of evidence by 
which the Courts and juries are governed, in deciding upon 
the equities between the parties litigant, are ever changing 
in each of this large family of States. Probably no two are 
| 

| 

| 

| 

| 








alike. The Constitution of the United States does not require 
that they shall be. In some of the States the parties in 
interest are excluded from giving evidence. In others, Geor- 
gia among the number, no one is incompetent as a witness 
in a civil case, on account of his interest, except in certain 
cases mentioned in the statute. ‘The change was made in this 
State within the last few years. It was as much at variance 
with the old rules of evidence known to the Courts and the 
profession as is the Act now under consideration. But the 


Courts have upheld it, and the Supreme Court of the United 

States, in case of a sister State, has held that this State law, | 
making this radical change in the rules of evidence, binds 
the Courts of the United States sitting as such States as have f 


made the change. 1 BI., 427; Ibid, 431. And just here, : 
let me inquire how this decision can be sustained, if the 
remedial laws of the State, which necessarily include the law 
of evidence, enter into and become part of the contract, and 
| can not be changed without impairing its obligation ? 

) But I do not consider this an open question in this Court, 
since the numerous decisions made by it sustaining the Ordi- 
nance of the Convention of 1865, by which it is ordained: 
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That all contracs made between the Ist of June, 1861, and 
the Ist of June, 1865, whether expressed in writing or im- 
plied, or existing in parol, and not yet executed, shall receive 
an equitable construction, and either party, in any suit for the 
enforcement of any such contract may, upon the trial, give in 
evidence the consideration and the value thereof at any time, 
and the intention of the parties as to the particular currency 
in which payment was to be made, and the value of such 
currency at any time, and the verdict and judgment rendered 
shall be on principles of equity. 

I am aware that those who attempt to draw a distinction 
in principle between that ordinance and this statute, allege 
that it was passed to adjust the equities and do justice be- 
tween parties to contracts made during the war, most of which 
were made with reference to Confederate treasury notes, and 
were intended to be paid in that currency; and further, that 
the true object of that ordinance was only to permit an inquiry 
in Court as to the meaning of the word “ dollar” when used 
in such contracts. But an examination of the language of the 
ordinance at once shows that it has no such limited import. 
It is not confined to contracts made with reference to Con- 
federate treasury notes, or intended to be paid in such notes, 
It expressly embraces all contracts made within the period 
mentioned, and lets in the evidence, on the trial, of each and 
every one of them, no matter what may have been the in- 
tention of the parties, the currency in view, or the conside- 
ration; andit authorizes the jury to adjust the equities be- 
tween the parties, and in so doing, if the proper adjustment 
requires it, to reduce the amount of the debt sued for. 

The pretext that the only intention of the ordinance, was 
to permit evidence as to the meaning of the word dollar, 
when used in any contract, made during the period covered 
by it, is equally unfounded. The ordinance authorized 
either party to give in evidence the consideration and the 
value thereof at any time. Suppose the consideration of the 
note in suit, dated in 1861, to be a tract of land. What 
does the value of the land in 1865 or 1869, have to do with 
the meaning of the parties, at the time they made the con- 
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tract, as to the sense in which they used the word dollar? 
What inference can be drawn by the jury on the trial, to aid 
them in the inquiry as to the sense in which the parties used 
the word “ dollar” in 1861, by proof of the value of a tract 
of land, at the time of the trial in 1869, when the land may 
have increased or decreased ten fold in value? What more 
| relevancy does such evidence have to the issue, than the evi- 
dence authorized by the statute now under consideration ? 
Again, the ordinance authorizes the parties to give in evi- 
dence the particular currency in which payment was to be 
made; and the value of such currency at any time. Suppose 
the contract was made on the Ist day of July, 1861, when | 
the currency was worth ninety cents on the dollar, in gold. 
And suppose the note was made in reference to Confederate 
treasury notes, and was due Ist January, 1862, in that cur- 
rency, which, at the date when due, was worth, in gold, 
eighty cents on the dollar. Now, I ask, how evidence, as to 
the value of Confederate treasury notes on the first day of 
| May, 1865, when $1,200 00 of those notes were worth but 
| $1 00 in gold, tends to illustrate the issue, as to the sense in ’ 
| which the parties used the word dollar? Itcannot be denied 
that the evidence, in the case supposed, would be admissible, 
! under the rulings of this Court, which have repeatedly sus- 
tained the constitutionality of the ordinance. But it would 
‘be admissible, not so much to show the sense in which the 
parties used the word “dollar,” as to place all the facts and 
circumstances connected with the whole transaction before 
the jury, to enable them to “ adjust the equities between the 
parties.” 

In Hudspeth vs. Johnson, 34 Ga. F., 405, that great and 
good man, Chief Justice Lumpkin, says: “We know full 
well, that the letter of that ordinance only applies to con- 

_tracts, made between June, 1861, and June, 1865, but we 
doubt not it will receive, as it ought to do, a much broader 
signification.” 

In McLaughlin & Co. vs. O'Dowd, 34 Ga. F., 485, the 
same learned Judge says: The jury had the right, not only 
to reduce the respective demands of the parties to a specie 
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basis, but also to go into an examination of the consideration 
for which the note was given, how much ought to be deducted 
from the amount of said note, by the unsoundness of the 
tobacco for which the note was given, what is the usage of 
trade in the community where the parties resided, as it 
respects settlements between merchants, ete., these, and all 
other matters which affected the equity of the parties, the 
jury had a right to inquire into, and to find their verdict 
accordingly.” 

He then refers to th estatute in Crawford and Marbury’s 
Digest, passed at the close of the Continental war, by which 
all contracts were required to be reduced to the specie basis, 
and settled accordingly ; and adds: “TI will not undertake 
to say that this legislation was not just at the time; but 
that it would be a proper standard now, it requires no degree 
of experience in business to satisfy any one to the contrary. 
Our Convention has acted more wisely under the cireum- 
stances, past and present, by which they were surrounded. 

Walker, Judge, says, in Cothran et al. vs. Scanlan, 34 
Ga. R., 557: “I am inclined to think that speeie value 
of currency payable, is not the sole criterion prescribed by 
the ordinance of the Convention. The language would 
seem to allow and require a much wider scope for investi- 
gation.” 

In the case of Slaughter et at. vs. Culpepper et al., 35° 
Ga. R., 27, Judge Harris delivering the opinion of the 
Court, holds the ordinance constitutional. He says: “I 
cannot think this clause of the ordinance obnoxious to the 
objection. It does no more, really, than change a rule regu- 
lating the admission of testimony in courts of law; it 
removes the obstacles created by technical rules, to a full 
inquiry into, and investigation of, executory contracts, made 
within the periods of time mentioned. It is apprehended, 
that to have done this, was within the competency of the 
legislative power at any time. Who is prepared to deny 
that the Legislature may not, at its discretion, alter and 
amend old rules of evidence and establish new? Who, that 
it may not obliterate all distinctions which now characterize 
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modes of procedure in courts of law and courts of equity 
and command, if they so enact, that the broad and liberal 
principles upon which justice is administered on the equity 
side of the Superior Courts, shall apply to and control the 
verdicts of juries on its law side?” 

The validity of the ordinance was again sustained in 
Evans vs. Walker, 35 Ga. R., 118. After laying down the 
rule that the Judge who tries each case should give the 
whole ordinance in charge to the jury, Chief Justice Lump- 
kin says: ‘“ Wecertainly think that the Convention intended 
to give to the jury more than the ordinary discretion dele- 
gated to jurors; which should be respected by the Courts, 
unless flagrantly abused to the manifest wrong and injury of 
the parties.” 

This Court again affirmed the constitutionality of the 
ordinance in Taylor vs. Flint, 35 Ga. R., 124, and sustained 
and executed it in the following cases: Eider vs. Ogletree, 36 
Ga. R., 64; Cherry vs. Walker, 36 Ga. &., 327; Oliver et 
al. vs. Coleman e al., 36 Ga. R., 553. 

In this case, Judge Warner laid down the rule that the 
Court should allow the juries a liberal discretion under the 
ordinance. 

No one can draw a solid distinction in principle between 
the Ordinance of 1865 and the Statute of 1868. If one is 
constitutional the other is also. Both change the old rule of 
evidence, and let in evidence heretofore considered by the 
Courts irrelevant and improper. The object is the same in 
both cases, to reduce the debt “sued for,” in accordance 
with the real equities existing between the parties, and not 
to allow a recovery according to the face of the contract, 
unless the equities of the case justify it. And I appre- 
hend neither of the four learned Judges above named, in 
sustaining the constitutionality of the ordinance, felt for a 
moment that he was “ embalming himself in his own infamy 
upon the records of this Court as a debauched judicial 
officer.” . 

I am aware that an attempt was made in this Court, at the 
hearing, to draw a distinction, growing out of the power 
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given by the statute to the jury, to reduce the debt. But a 
moment’s examination will show that none in fact exists. 
The statute enacts that “in all such cases, the juries which 
try the same, shall have power to reduce the amount of the 
debt or debts sued for, according to the equities of each case, 
and render such verdicts .as to them shall appear just and 
equitable.” 

Now, what is the meaning of this? That the jury shall 
hear all the evidence necessary to place them in possession of 
all the facts and circumstances connected with the contracts, 
and the relations and condition of the parties, and shall find 
their verdict according to the real equities existing between 
them; or, in other words, after examining the whole case, 
in the light of all the surrounding circumstances, they are to 
render such verdict as to them shall seem just and equitable, 
subject, as in all other cases, to the revision and control of 
the Court, if it should think proper to set it aside and grant 
a new trial, because the verdict is unjust or mequitable. 
This is the full measure of the power and discretion given to 
the jury by the statute. And this is what the juries have 
long had the power to do, under such rules of evidence as 
existed at the time, and have done, in a thousand cases where 
the defence of fraud, accident, mistake, undue influence, du- 
ress, total or partial failure of consideration, have been set 
up. In all such cases they find such verdict, under the evi- 
dence submitted to them, as seems to them just and equitable, 
The oath administered to every special jury in Georgia, from 
1799 to 1863, required this. They were sworn well and truly 
to try each cause submitted to them, and a true verdict give, 
(not according to the rules of law in force when the contract 
was made, but,) “according to equity and the opinion you 
entertain of the evidence produced to you, to the best of your 
skill and knowledge, without favor or affection to either 
party.” Marbury and Crawford’s Digest, 307. Cobb’s New 
Digest, 551. And this is just what the Ordinance of 1865 
authorizes and requires, no more, no less. After prescribing 
the rules of evidence to govern in case of contracts made be- 
tween June, 1861, and June, 1865, the ordinance declares 
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that the verdict and judgment rendered shall be on princi- 
ples of equity. And the caption, or title, declares it to be 
an ordinance “to authorize the courts of this State to adjust 
the equities between parties to contracts made, but not execu- 
ted.” What does this mean? Simply that the jury, after 
hearing all the evidence authorized by the ordinance, shall 
adjust the equities between the parties. In other words, they 
shall find “such verdict as to them shall appear just and 
equitable.” And this rule applies with equal force to all ver- 
dicts, whether rendered under the ordinance or under this 
statute. 

I need only add, in considering this branch of the case, 
that no honest man has any good reason to complain, when 
the verdict rendered in his case gives him all, to which in 
justice, equity and good conscience he is entitled. 

6. But if the jury should seize upon the discretion given 
by the statute, as a pretext for the exercise of an unjust and 
arbitrary caprice, and should fail to administer substantial 
justice, and to dispense that equity between the parties which 
grows out of all the facts and surrounding circumstances of 
each case, it will be the duty of the Courts to exercise their 
undoubted power, and set aside such unjust verdicts, whether 
rendered in favor of plaintiffs or defendants. 

7. In this case no complaint can be made at the finding 
of the jury, as there was no verdict. The defendants filed 
pleas which were intended to lay the foundation for the intro- 
duction of the evidence authorized by the statute, and the 
Court sustained plaintiff’s demurrer to the pleas, and ordered 
them stricken from the record. A majority of this Court 
are of opinion that this ruling of the Court below was erro- 
neous. We are unable to see how the obligation of the con- 
tract was in any degree impaired by the filing of these pleas. 

8. When a statute authorizes certain facts to be given in 
evidence to the jury, which, under the old law, were excluded, 
and the defendant so shapes his pleas as to lay the proper 
foundation for the introduction of the evidence authorized by 
the statute, such pleas are not bad on demurrer, because not 
authorized by the old rules of pleading. If a statute gives 
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a new defence, or authorizes the introduction of evidence not 
previously admissible, the defendant may so shape his pleas 
as to avail himself of the benefits of the new law, and the 
old rules of pleading must yield to the statute. 

Without making any pharisaical pretensions to greater 
purity than others possess, the majority of the Court, con- 
scious of the rectitude of their own motives, feel it due to 
themselves, in closing this opinion, to remark, that they will 
not descend from their proper position on the bench, to engage 
in controversy with the dissenting Judge; nor will they 
inquire into the incentives which have prompted the unjust 
and insidious assault made upon them. Extraordinary and 
unprecedented as the attack has been, the proprieties of the 
occasion, and the dignity of the Court, alike forbid a reply. 

After a careful examination of the authorities, we are sat- 
isfied that the judgment of the Court below is erroneous, and ° 
ought to be reversed. And it is so ordered. 


McCay, J., concurring, announced his views by the head 
notes, which appear under his name, but he wrote no opinion 
in the cause. 


WARNER, J., dissenting. 


This was an action brought by the plaintiff against the 
defendants, on a promissory note, for the sum of $5,200 00, 
dated 22d January, 1861, and due forty-five days after date. 
The defendant, Stewart, filed a plea to the plaintiff’s action 
against him, in which he alleged certain facts by way of 
defence thereto, as provided by the provisions of the first sec- 
tion of the Act of 1868, for “the relief of debtors, and to 
authorize the adjustment of debts upon the principles of 
equity.” The plaintiff demurred to the defendant’s plea, 
and the Court below sustained the demurrer. The defend- 
ant excepted, and now assigns for error here, that the Court 
erred in sustaining the plaintiff’s demurrer to his plea. The 
legal merits of the plea will be better understood, by reciting 
the first section of the Act which authorizes the facts con- 
tained in the plea, to be set up as a legal defence to the plain- 
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tiff’s action upon the note. ‘The first section of the Act of 
1868, declares, “ That, in all suits, which shall be brought 
for the recovery of debts in any of the courts of this State, or 
upon contracts for the payment of money, made prior to the 
Ist of June, 1865, (except for the sale or hire of slaves), it 
shall be lawful for the parties in all such cases, to give in 
evidence before the jury impanneled to try the same, the 
consideration of the debt, or contract, which may be the sub- 
ject of the suit, the amount and value of the property owned 
by the defendant at the time the debt was contracted, or the 
contract entered into, to shew upon the faith of what prop- 
erty credit was given to him, and. what tender, or tenders of 
payment he made to the creditor, at any time, and that the 
non-payment of the debt, or debts, was owing to the refusal 
of the creditor to receive the money tendered, or offered to 
be tendered, the destruction or loss of the property upon the 
faith of which the credit was given, and how, and in what 
manner, the property was lost or destroyed, and by whose de- 
fault ; and in all such cases, the juries which try the same, 
shall have power to reduce the amount of the debt or debts sued 
for, according to the equities of each case, and render such 
verdicts as to them shall appear just and equitable.” The 
plea, and the demurrer. thereto, necessarily raises the ques- 
tion, whether the facts authorized by this Act of the Legis- 
lature, can be plead as a legal defence, and proved, so as to 
authorize the jury to reduce the amount of the plaintiff’s 
debt, as to them shall appear just and equitable. If the Leg- 
islature have the constitutional power to enact a law to that 
effect, then, it can be done, but if the Legislature have 
not the constitutional power and authority to do so, then it 
cannot be done, and that is the precise question presented for 
the decision of the Court by the plea and demurrer. The 
plea sets forth the facts which the Act authorizes the defend- 
ant to plead, and prove, as a legal defence, in order to reduce 


the plaintiff’s debt. The plaintiff demurs thereto, and says, © 
P I , ’ 


admitting all the facts stated in your plea to be true and 
authorized by the Act, still, under the supreme law of the 
land, the Legislature had no power to pass such an Act, 
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because it impairs the obligation of the plaintiff’s contract, 
and he demands the judgment of the Court upon that issue of 
law which is made by his demurrer. The constitutionality 
of the Act is, therefore, necessarily presented by the plea and 
demurrer for the judgment of the Court. There is no 
dodging it. The question is squarely presented by the plea 
and demurrer. Is the Act constitutional or not? If it is, 
then the plea is good. If the Act is not constitutional, then 
the plea is bad, and constitutes no legal defence to the plain- 
tiff’s action; that is all there is in it, and this Court ought 
not to shirk its responsibility by referring it to a jury, to see 
whether they would make any improper use of the evidence 
authorized by the Act. I shall not undertake here to repeat 
what was said in the case of Aycock et al., vs. Martin et al., 
37 Ga. R., 127, in regard to what constitutes the obligation 
of a contract, but will state the rule upon that question, as 
declared by the Supreme,Court of the United States, in two 
of the datest decisions made by that Court, upon a careful 
review of all the prior adjudications made by that tribunal. 
The Supreme Court of the United States is the recognized 
interpreter and expounder of the Federal Constitution, and 
its decision upon the question now under consideration, is 
binding authority upon this Court. In the case of McCracken 
vs. Hayward, 2 Howard’s Reps, 612, the Court says: “ The 
obligation of a contract consists in its binding force on the 
party who makes it. This depends on the laws in ewistence 
when it is made; these are necessarily referred to in all 
contracts, and forming a part of them, as the measure of the 
obligation to perform them by the one party, and the right 
acquired by the other. There can be no other standard by 
which to ascertain the extent of either, than that which the 
terms of the contract indicate, according to their settled legal 
meaning. When it becomes consummated, the law defines 
the duty, and the right, compels one party to perform the 
thing contracted for, and gives the other a right to enforce 
the performance by the remedies then in force. If any subse- 
quent law affect to diminish the duty, or to impair the right, 
it necessarily bears on the obligation of the contract in favor 
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of one party to the injury of the other; hence any law, which 
in its operation amounts to a denial, or obstruction of the 
rights accruing by a contract, though professing to act only 
on the remedy, is directly obnoxious to the prohibition of the 
Constitution.” Again the Court says: “The obligation of 
the contract between the parties in this case, was to perform 
the promises and undertakings contained therein; the right 
of the plaintif? was to damages for the breach thereof, to 
bring suit and obtain a judgment, to take out and prosecute 
an execution against the defendant till the judgment was 
satisfied, pursuant to the existing laws of Illinois. These 
laws, giving these rights, were as perfectly binding on the 
defendant, and as much a part of the contract, as if they had 
been set forth in its stipulations in the very words of the 
law relating to judgments and executions.” In the case of 
Van Hoffman vs. The City of Quincy, (4 Wallace Rep., 
550), decided in 1866, the Court, after receiving and com- 
menting upon the previous adjudications made upon this 
question in the Supreme Court of the United States, says: 
“Tt is also settled, that the laws which subsist at the time and 
place of the making of a contract, and where it is to be per- 
formed, enter into, and form a part of it, as if they were 
expressly referred to, or incorporated in its terms, This 
principle embraces alike those which affect its validity, con- 
struction, discharge, and enforcement.” On page 554 the 
Court, speaking of the distinction between the obligation of 
the contract and the remedy, says: “The doctrine upon that 
subject, by the datest adjudications of this Court, render the 
distinction one rather of form than substance. <A right 
without a remedy is as if it were not. For every beneficial 
purpose, it may be said not to exist. A different result would 
leave nothing of the contract but an abstract right of no 
practical value, and render the protection of the Constitution 
a shadow and a delusion. Nothing can be more material to 
the obligation of a contract than the means of enforcement. 
Without the remedy, the contract may, indeed, in the sense 
of the law, be said not to exist, and its obligation to fall 
within the class of those social duties which depend, for their 
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fulfilment, wholly upon the will of the individual. The 
ideas of validity and remedy are inseparable, and both are 
parts of the obligation which is guaranteed by the Constitu- 
tion against invasion.” 

, Again, the Court, say in that case, “ one of the tests that a 
contract has been impaired is, that its valve has, by legisla- 
tion, been diminished. It is not, by the Constitution, to be 
impaired at all. This is not a question of degree, or cause, 
but of encroaching, in any respect, on its obligation, dispens- 
ing with any part of its force.” In Green vs. Biddle, (8 
Wheaton’s R., 1), the Supreme Court of the United States, 
thus state the rule in regard to laws impairing the obligation 
of contracts: “The objection toa law on the ground of its 
impairing the obligation of a contract, can never depend 
upon the eatent of the change which the law effects in it. 
Any deviation from its terms, by postponing, or accelerating 
the period of performance which it prescribes, imposing con- 
ditions not expressed in the contract, or dispensing with the 
performance of those which are, however minute, or appar- 
ently immaterial in their effect upon the contract of the 
parties, impairs its obligation.” The soundness of this prin- 
ciple of the law, as applicable to contracts, has been twice 
distinctly recognized by this Court. See The Justices of the 
Inferior Court of Morgan county vs. Sparks et al., 6 Ga. R., 
439; Winter vs. Jones, 10 Ga. R., 195. The modern doc- 
trine asserted by the majority of this Court, “that the Leg- 
islature has the right to change, modify, or vary the nature 
and extent of the remedy, provided a substantive remedy is 
left to the creditor,” finds no countenance or support, in the 
decisions of the Supreme Court of the United States, when- 
ever such change, modification, or variance impairs the obli- 
gation of the contract, or hinders, or obstructs its enforce- 
ment. The Constitution of the United States declares, that 
“No State shall pass any law impairing the obligation of con- 
tracts.” We have shewn, by the decisions of the Supreme 
Court of the United States, (which are binding authority 
upon this Court, in regard to the question involved), what 
is the well established rulein regard to impairing the obliga- 
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tion of contracts, as well as what constitutes the obligation of 
a contract. Now, let us examine and see whether the Act of 
1868, according to the latest adjudications of that Court, im- 
pairs the obligation of the plaintiff’s contract in this case, 
When the contract was made, in 1661, the law, as it then 
existed, did not allow the defendant to prove, upon the trial 
of a suit for the enforcement of his contract, by way of 
defence, that he had tendered, or offered to tender, him Con- 


federate money, in payment of his debt, did not allow him’ 


to prove, upon the trial, the destruction or loss of his prop- 
erty by emancipation, or other cause, or to prove, upon the 
faith of what property the credit was given to him, or to 
prove the amount and value of the property owned by him 
at the time the debt was contracted, or that he had lost his 
property by the default of any person, and especially did not 
the existing law at the time the contract was made, allow 
the defendant, upon proof of these facts, or any of them, to 
_ have the plaintiff’s debt reduced in amount, to such a sum 

as the jury, who might try the case, should think to be just 
and equitable; but, by the Act of 1868, the defendant can 
prove any or all of these facts, as a legal defence, and there- 
upon, the Act declares that the jury which try the case, shall 
have power to reduce the amount of his debt, according to the 
equity of his case, as made by the aforesaid evidence, and 
render such verdict as to them, shall appear just and equita- 
ble, under the aforesaid evidence. In other words, the Act 
makes certain facts a legal defence to the plaintiff’s suit, 
which were not a legal defence when the contract was made, 
authorizes the defendant to prove them on the trial, and 
thereby, reduce the amount of his debt, as the jury, upon 
consideration of such facts, shall deem to be equitable and 
just. In short, by this manipulating process, to make a new 
and different contract for him, from the one made by the 
contracting parties, under the existing law, at the time the 
contract was made, creating a new and different obligation 
on the part of the defendant to perform it, to the prejudice 
of the plaintiff’s rights, as the same existed under the law, 
at the time of making the contract. One thing is very cer- 
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tain, that the rights of the parties, under the contract and 
the obligation to perform it, are not the same now, under the 
provisions of the Act of 1868, as they were under the law 
which existed, applicable to the contract at the time it was 


made. 

In the case of Van Hoffman vs. The City of Quincy, before 
cited, the Supreme Court says, that ‘one of the tests that a 
contract has been impaired, is, that its value has, by legisla- 
tion, been diminished.” Apply that test to the plaintiff’s 
contract in this case. Would any rational man give as much 
for this contract, and the defendant’s obligation to perform 
it, now, since the passage of the Act of 1868, authorizing the 
defendant to prove in his defence the facts specified therein, 
with power given to the jury to reduce the amount of the 
debt, on proof of such facts, as he would have given for it 
under the law as it existed at the time the contract was made? 
If not, why not? The answer is obvious to any rational 
mind. It is because the Act of 1868 renders that contract, 
and the obligation to perform it, less valuable on account of 
the defences allowed by that Act, and the power given to the 
jury by it to reduce the debt as to them may seem just and 
equitable, The law that existed and controlled the rights of 
the parties at the time the contract was made, has been 
changed, whereby the plaintiff’s rights have been injured, 
and the defendant’s obligations to perform that contract im- 
posed on him by the existing law at the time the contract 
was made, has been impaired by that Act to the plaintiff’s 


prejudice. 


But it is said this Act only changes the remedy, only 
changes the rules of evidence, and that it is competent for the 
Legislature to do that without impairing the obligation of 
the contract. It is true, the Legislature have the constitu- 
tional power to alter and change the remedy, to alter and 
change the rules of evidence: provided always, that in doing 
so, the obligation of the contract is not impaired, within the 
true intent and meaning of the Constitution. It is not true, 
however, that the Legislature have the power, either under 
the pretext to alter and change the remedy, or under the pre- 
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text to alter and change the rules of evidence, to impair the 
obligation of contracts. It makes no difference under what 
name or pretext the injury is done, the question to be answered 
in this case is, whether the Act of 1868 impairs the obliga- 
tion of the plaintiff’s contract as the same existed under the 
law at the time the contract was made? According to the 
principles recognized and adjudicated by the Supreme Court 
of the United States in the cases before cited, this Act of the 
Legislature most clearly and unquestionably impairs the obli- 
gation of the plaintiff’s contract, and is, therefore, uncon- 
stitutional and void. 

It has been said in this case, however, that if the jury 
should reduce the plaintiff’s debt, other than the equities be- 
tween the parties permit, it will be the duty of the Court to 
set the verdict aside. What equities? Such equities, I sup- 
pose, as spring out of the facts authorized to be proved by 
the defendant in his defence to the note, under the Act of 1868, 
which did not constitute any legal defence thereto at the time 
the contract was made. But if the Act is constitutional, then 
the evidence authorized to be submitted to the jury under it 
is legal evidence, and the jury have the right to consider it, 
and act upon it, and are expressly clothed with power, by the 
Act, to reduce the amount of the plaintiff’s debt as to them 
shall appear just and equitable. If the jury shall do what 
the Act expressly empowers them to do, it is extremely difficult 
to perceive what legal right the Court would have to set aside 
their verdict. Under the Act, the jury have the power, un- 
der the evidence authorized by it, to render such verdict as 
to them shall appear just and equitable. If the Act is con-— 
stitutional, and the evidence before the jury is legal evidence, 
and the jury return a verdict upon it reducing the amount 
of the plaintiff’s debt, what legal right or power has the 
Court, under this Act, to set their verdict aside? The ver- 
dict would not be contrary to law, if the Act is constitutional, 
nor contrary to the evidence; the power to reduce the debt 
is expressly conferred upon the jury by the Act, and there- 
fore the Court would have legal right to interfere with their 
verdict. But take the other view of the question, and hold 
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that the Courts have the legal right to set aside the verdict, 
if the jury shall impair the obligation of the plaintiff’s con- 
tract by reducing his debt, then it is quite apparent that the 
Act of 1868, for the relief of debtors, practically amounts to 
nothing, it is mere brutum fulien. The plain truth, however, 
is, that the Legislature intended to provide for the relief of 
debtors in the manner indicated by the Act, and did not 
intend that the Courts should set aside the verdicts of the 
juries, if they reduced the plaintiff’s debt, and thereby render 
the Act a practical nullity. 

It was contended, on the argument, that the Act of 1868 
stood upon the same footing as the ordinance of the Conven- 
vention of 1865, and that -this Court had held that ordi- 
nance to be constitutional. That ordinance simply provided, 
that in any suit for the enforcement of any contract specified 
therein, the parties might show the particular currency in 
which payment was to be made, and the value of such cur- 
rency, etc. The object of that ordinance was, not to impair 
the obligation of contracts, but to enforce them according to 
the actual value thereof in good money. «If the contract was 
payable in Confederate dollars, it allowed evidence to be given 
as to the value of Confederate dollars in good money, and 
what was the value of the consideration of the contract 
in good money, so as to maintain and enforce the obligation 
of the contract upon the principles of equity, as regulated by 
law. See Oliver & Wooten vs. Coleman et al., 36th Ga. 
Rep., 555. The rights of the people in this State to their 
property and effects are regulated and protected by law, and 
are not dependent upon the abstract notions of equity which 
a Court or jury may entertain of them. It is the law of the 
land which regulates and controls the rights to property in 
this State. There is no equity which is above or independent 
of the law. The Code declares that “equity is ancillary, not 
antagonistic, to the law: hence, equity follows the law, where 
the rule of law is applicable, and the analogy of the law, 
where no rule is directly applicable.” Code, section 3028. 
I am aware that sporadic decisions, made by the State Courts, 
can be cited in favor of impairing the obligation of contracts, 
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though professing not to do so, under the pretext of regulat- 
ing the remedy and the admissibility of evidence, but these 
decisions have generally been made under the pressure of 
public opinion, in times of pecuniary embarrassment, when 
the relief spasm was upon ‘the people ; sometimes made by 
Judges who were expressly appointed for the purpose of mak- 
ing such: decisions during that period of time; but such 
decisions, so made, are entitled to very little consideration in 
the face of the plain provisions of the Constitution, and the 
plain interpretation thereof by the repeated decisions of the 
Supreme Court of the United States, which have already 
been cited, and which are binding authority upon this ques- 
tion. The great weight of judicial authority in the several 
States is, however, in favor of maintaining the integrity of 
the Constitution, and protecting the inviolability of the obli- 
gation of contracts, That there should have been any con- 
flict of decisions in the State Courts upon this question, only 
proves, that when there is a will to impair the obligation of 
contracts, subtle, crafty, unscrupulous men can always find a 
way to do it. Robbery, under the form and color of aw, is 
the meanest sort of robbery. The highwayman who presents 
his pistol to the head of the traveler, and commands him to 
stand and deliver, incurs some personal risk, but those who 
rob under the form and color of law, accomplish the same 
object as the highwayman, without the least personal danger 
to themselves. The common and usual preteat for violating 
the Constitution, is under the form of remedial legislation, or 
by altering the rules of evidence. These pretexts and excuses, 
though often specious and plausible, will not bear the test of 
legal criticism. But the Supreme Court say, in the case of 
Van Hoffman vs. The City of Quincey, before cited, that 
the distinction between the contract and the remedy, by the 
latest adjudications of that Court, is one rather of “ form than 
substance.” This is sound doctrine. What is a man’s right 
to his contract worth, at the time of making it, without the 
remedy afforded by the then existing law to enforce it? If the 
Act of 1868 is constitutional, it illustrates very clearly what 
the plaintiff’s right to his contract in this case is worth now. 
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The Constitution of the United States is the fundamental 
and paramount law for the government of the Courts and 
people of this State. It has been justly remarked, by an 
eminent civilian, that “to attack the Constitution of the 
State, and to violate its laws, is a capital crime against society, 
and if those guilty of it are invested with authority, they add 
to this crime a perfidious abuse of the power with which they 
are intrusted. Vattel, 9, section 30. In view of the obliga- 
tion imposed upon me to support and maintain the integrity 
of the Constitution of the United States, which declares that 
“no State shall pass any law impairing the obligation of 
contracts,” and not entertaining the least doubt that the Act 
of 1868, both upon principle and the authority of the decisions 
of the Supreme Court of the United States, is a palpable 
violation of that Constitution, 1 am unwilling to embalm 
myself in my own infamy, upon the records of this Court, 
as a debauched judicial officer, in holding that Act to be con- 
stitutional ; therefore, I dissent from the judgment of the 
Court in this case. 





THE First NationaL Bank or Macon, plaintiff in error, 
vs. CHARLES NELSON & Co., defendants in error. 


1. An agent for the sale of goods cannot, as against the owner, pledge 
or mortgage them to a third party, to secure advances made on his 
own account. 

2. To constitute a pledge or pawn, under the Code, there must be a deposit 
of the thing pawned, and this cannot be dispensed with by a written 
agreement, that the party making the pledge will be the bailee of the 
pawnee, 

3. When, in the submission of the law and the facts of a case to the 
Judge, it was agreed that if the Judge should have any doubts upon a 
question of fact, he should submit it to a special jury, and on the trial 
there arose a question of notice to a bank, and it was proven that 
the fact was advertised in two daily papers taken at the bank, was 
known to one of its directors, published in a large printed card and 
circulated among the business men of the community, and painted in 
large letters on the walls of the store in which the goods, about which 
the dispute arose, were kept: 
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Held, That although the cashier and president of the bank, and one of 
the clerks, denied the notice, as witnesses, the Judg® might well fail to 
have such doubts as would require him to call in the jury. 


Equity. Pledges. Notice. Tried by Judge CoLr. Bibb 
Superior Court. May Term, 1868. 


Megrath & Patterson were grocers and commission-mer- 
chants, on Poplar street, Macon, Georgia. On the 10th of 
December, 1867, they mortgaged to one Holmes, all their 
stock of goods, wares and merchandize, and their choses in 
| action, to secure about $10,000 00, due by them to said 
| Holmes. This mortgage was not recorded till the 4th of 
| January, 1868. It was foreclosed, and a levy of the mort- 
gage was made upon the stock in store, including certain 
whiskey and bacon, on which The First National Bank of 
Macon had aclaim. Its claim was as follows: On the 2d 
of December, 1867, it advanced to Megrath & Patterson, 
$1,000 00, on twenty-five barrels of whiskey, and took from 
them a paper, as follows: } 

i) 








‘6 $1,000 00. 
Macon, Ga., December 2, 1867. 


Received from The First National Bank of Macon, one thousand dol- 
lars, as advance by it, on twenty-five barrels whiskey, marked ‘‘ E,’’ now 
stored in our store, on Poplar street, which whiskey we hereby place in 
its control and possession, to be used by said bank as its own property, 
for its reimbursement of said amount, with interest, insurance, and all 
other expenses thereon, should we fail to pay the same when due, to-wit: 
onthe 1-4 day of January, 1868, but if paid when due, or before said 
whiskey is disposed of by said bank, for its reimbursement as aforesaid, 


then the said whiskey to be returned to us. 
MEGRATH & PATTERSON.” | 


The bank made other advances to them, on whiskey, as 
follows: In December, 1867, on the 14th, $1,300 00, on 
fifteen barrels; on the 23d, $3,000 00, on twelve barrels 
(and twelve wae of bacon) ;‘ on the 24th, $1,000 00, on ten 
barrels, and on the 28th, $2,120 00, on thirty-five hata 
These aivances were each evidenced by a receipt, a fac simile 
of the one above quoted, mutatis mutandis. When they were 
made, the bank officers were ignorant of the existence of said 
mortgage. Megrath & Patterson were instructed, by the 
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bank’s agent, to set said whiskey and bacon apart, as the 
property of the bank, and it is believed that this was done. 
But Megrath & Patterson sold thirty-one barrels of said 
whiskey, and all of sad bacon, to-wit: $4,500 00 worth, and 
paid no part of the proceeds to the bank. Megrath & Pat- 
terson were failing, their store was in the sheriff’s hands, 
and there was reason to apprehend that they would depart 
the realm without reimbursing the bank. 

Under this state of facts, set forth in its bill, the bank 
prayed that Holmes’s fi. fa. should be enjoined from selling 
said whiskey, that the unsold whiskey, as also the proceeds 
of that sold, if it could be traced, should be given to the 
bank, and that Megrath & Patterson should give bond and 
security for the eventual condemnation money, in the cause, 
etc. The Judge granted the injunction,‘and required the 
security. Holmes made no fight with the bank. But Charles 
Nelson & Co., of Nashville, ‘Tennessee, came into Court, 
and filed their petition to be made parties to the litigation, 
for the following reasons stated by them: They were largely 
engaged in manufacturing whiskey, and had made Megrath 
& Patterson their special agents for the sale of it. This 
agency had lasted for eighteen months, and Megrath & Pat- 
terson had sold a great deal of whiskey for them. Their 
authority, as agents, was special and limited, they were to sell 
for cash only, and had no authority to pledge, pawn, or mort- 
gage it, or in any way to use it intheir business. Their only 
right was to sell for cash, deduct five per cent. for commis- 
sions, and remit the balance to them. Since the first of Nov- 
ember, 1867, they had sent Megrath & Patterson one hundred 
and thirty-two barrels of whiskey, and they had accounted 
for none of it; the ninety-seven barrels claimed by the bank, 
are of these one hundred and thirty-two. Megrath & Pat- 
terson had published their agency in the gazettes of Macon, 
and had emblazoned it in large and conspieuous signs upon 
their store-house, and Charles Nelson & Co. were persuaded 
that the bank’s officers were cognizant of the agency before 
the advances were made. If they did not know it, their 
ignorance proceeded from carelessness. From the anomalous 
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style of receipt taken, from the facts that Megrath & Patter- 
son never had ninety-seven barrels of whiskey in store at 
any time in December, 1867, and that, of the barrels in con- 
troversy, forty-three did not reach Megrath & Patterson till 
the 26th of said December, and because the prices fixed were 
not over two-thirds of the value of the whiskey, etc., they 
charged that the bank never relied upon the whiskey as a 
pawn or pledge. The bank never undertook to control any 
of it till said levy was made, but, on the contrary, the whis- 
key remained in the exclusive possession of Megrath & Pat- 
terson, and with the knowledge of said officers, they sold 
said whiskey, just as if said advances had not been made, 
The sixty-seven barrels of whiskey in the sheriff’s hands, 
are worth $4,800 00, which amount Megrath & Patterson 
owe them. For these reasons, they prayed that they should 
have this whiskey, or its proceeds. Charles Nelson & Co. 
became parties, and the whiskey was put into the possession 
of a Receiver. They and the bank then agreed that the 
Judge should try the cause, without a jury ; that his decision 
of facts and law should be subject to exception by either 
party, and that if he had doubt as to any fact, material to 
the decision, he (or the Supreme Court, if it went there), 
should direct an issue made up, and submitted to a special 
jury. Holmes and Megrath & Patterson consented to this, 
Holmes disclaiming any right to the whiskey. The decision 
was to be final, unless excepted to as aforesaid. 

On the trial, the bank introduced, as evidence, their said 
receipts from Megrath & Patterson, and each party examined 
several witnesses. 

It was shown that this whiskey was part of that sent to 
Megrath & Patterson by Chas. Nelson & Co., and that the 
bank had charged one and a half per cent. per month on said 
advances, one per cent. being, as the witness said, for the 
advance, and the half per cent. for interest. Charles Nelson 
& Co. contended that even if the whiskey had been pawned 
to the bank, Megrath & Patterson had no right to pledge it, 
and if they undertook to pledge it, the contract was void, 
because the bank took usury for its money. 


————7~ 
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The whiskey: pledged was never separated from the Lalance 
of the stock, but’ was treated in every way as if it had not 
been pledged. The bank officers, however, testified that they 
expected Megrath & Patterson to set it apart, and hold it as 
the bank’s property, and subject to its order. Plant, the 
president of the bank, was in Megrath & Patterson’s store 
when the officer came to make the levy ; Patterson, pointing 
to a lot of sixty-six barrels of whiskey, said to Plant, “ that 
is your whiskey,” and to the officer, “you can not levy on 
that, it belongs to the bank ;” Patterson said something about 
a consignment, and when Plant asked what he meant by 
consignment, he replied, “from a man in Nashville, I can 
fix that with him.” The main controversy was as to whether 
the bank had notice that Megrath & Patterson were the 
agents of Charles Nelson & Co., for the sale of their whiskey. 
On this point Plant testified, that he had been in Megrath & 
Patterson’s store several times, but had never noticed any 
sign of their being agents, and that he took the city papers, 
but had not noticed their advertisement therein, and denied 
any knowledge of their said agency. The cashier of the bank 
testified, that he had noticed on their sign at the store, “ Nel- 
son & Co.’s copper-distilled whiskey,” but not that they were 
agents for its sale, and that he had seen their advertisement, 
but did not take notice of it, nor have any knowledge of 
such agency. The collecting clerk of the bank also testified 
to his ignorance of such agency. Chas. Nelson & Co. pro- 
duced the following evidence to charge the bank with such 
notice. Patterson said he thought the bank officers knew it, 
because Megrath & Patterson advertised it in the city papers, 
in hand-bills and circulars, and in large letters in their sign, 
on the side of the store, put up about the first of November, 
1867 ; because their agency was generally known throughout 
the city, and because Mr. Ross was one of the bank’s direc- 
tors, and a member of the firm of J. B. Ross & Son, which 
firm knew of said agency. (It was shewn that Ross, the 
director, was absent from Macon when these advances were 
made, and knew nothing of them, and that the business of 
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the bank was conducted by the president, ete., and the direct- 
ors gave no attention to such matters as this.) 

| Several merchants of Macon testified, that they knew of 
| such agency, (one said he had known it for two years,) that 
the sign and their advertisements so denominated them, and 
1 that it was generally known among wholesale whiskey deal- 
ers in Macon. 

A letter, written by Megrath & Patterson, was on com- 
mercial note paper, three sides of which contained a printed 
advertisement of their business. On the first page, in a con- 
spicuous place, was “ Agents for Cuas. NELson & Co.’s = 
Copper-distilled Whiskies.” Its date was the 19th of Feb- 
ruary, 1867. The words on the sign were not shewn. In 
a long and conspicuous advertisement in the daily city papers, 
they said: “ We are sole agents for Cuas. NELSON’S cele- 
brated Copper-distilled WHISKIES.” 

The Judge held that no title to said whiskey passed from 
Megrath & Patterson to the bank under the contracts and 
4 facts aforesaid ; «that the bank could not hold the whiskey as 
) a pawn against Chas. Nelson & Co., because there was no y 
| delivery to the bank, and because the bank had constructive 
notice of the saidagency. But before any order was taken, the 
: bank’s solicitors called his attention to the clause in the agree- 
| ment as to doubts, and asked him to submit the question of 
i notice to a special jury. The Judge declined doing so, say- 
| ing that he would have so to charge a jury as that their 
: finding must be the same as his own. 

Thereupon the solicitors of the bank excepted, and assign 
as error his decision, and the reasons given for it, and his 
| refusal to submit the question of notice to a jury. 








LANIER & ANDERSON, for plaintiff in error, said, a princi- 
pal is bound, if his commission merchant pledge his goods 
to one ignorant of the agency. It was not so in England, 
till 1823. But it is so here. 23 Ga. R., 90. Inrwin’s R. 
Code, secs. 1944, 2111, 2179. 2 Story on Con., sec. 717. 
2 Story on Agency, note to sec. 113. 11th Howard’s R., 225. 
Eastman vs. McAlpin, 1 Kelly, (Ga. R.) 157. Duane on 
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Statutes, 579. 3 Kelly, (Ga. R.,) 146. 7 M. & W., 196. 
8 Bingh., 394. As to delivery, they cited 2 Kent, (note,) 
578. 14 Pick. R. 34 Ga. R., 222. 2 Story on Con., 
sec. 719. 37 N. H. Rep., 428. 7 Ohio R., 194. 11 Met- 
calf, 493. As to notice, they cited Jones vs. Smith, 23 Eng. 
Chan. Rep., (1 Hare,) 55. Greenleaf on Eyv., sec. 216. 
Fleming vs. Townsend, 6 Ga. R., 111. Jordan vs. Pollock, 
14 Ga. R., 158. Aug. & Ames on Corp., 247 and 248, 
chap. 9. As tothe character of Megrath & Patterson’s agen- 
cy, they cited Story on Agency, secs. 17, 18,19. Irwin’s 
R. Code, sec. 2170. As to the usury, they said the Judge 
below did not pass on it, and, therefore, this Court ought not, 
but said, also, that sec. 1478 of our Code applied only to 
banks of this State, and no such penalty attached to National 
Banks. See Acts of Congress, June 3d, 1864, sec. 30. 





JAMES JACKSON and Harris & Hunter, for defendant 
in error, submitted the following points: 

_Megrath & Patterson, as factors, had no right to pawn or 
pledge these goods; 1 Parson, 50, note G ; Story on Agency, 
224, i147; 2 Strange, 1178; 3 Atkins, 52; 6 East, 537; 7 
East, 4; 15 East, 41; 4 Burrows, 2046 ; 11 Howard, 224; 
2 Mass., 398; 13 Mass., 181; 23 Ga., 205. The instru- 
ments sued on by the bank are not mortgages. Code, 1944, 
1945. They cannot be construed to be sales, because no 
price was agreed upon, and were not valid, even as pawns, 
because of no actual delivery, but if anything, in the way of 
valid security for money borrowed, this is their character, 
and, as such, no title passed to the bank against the true 
owner. Code, 2110, 2111, 2112, 2113, 2114, 2597; 1 Amer. 
Lead. Cases, 668, 662; 11 Howard, 226. It makes no dif- 
ference whether the bank had or had not notice of the con- 
signment. 1 Maule & Selwin, 140, 493; 5 Vesey, 213; 
Code, 2111. Nor does section 2179 of our Code, alter the 
common law in this respect. Repeal by implication. Sedg- 
wick on Statute and Com. Law, 127; 5 Hill, 221; 2 Barb., 
316; 6 Cushing, 465. If 2179 be construed to apply to 
factors pledging goods on consignment, not only is it forcing 
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the statute beyond necessary implication, in repealing the 
common law principle, but it makes it conflict directly with 
section 2111 of the Code, and makes 2111 conflict with 
2597. If construed to apply to purchasers, and not to 
pawnees in the case of factors, the entire Code harmonises, 
and all its provisions must be construed in “pari materia,” 
and be reconciled if possible. 15 Ga., 361. Sedgwick, on 
Stat. and Com. Law, 127. Notice to the cashier is notice 
to the bank. 17 Ga., 99. The President could have seen 
the placard. The facts constituted, in law, notice. 14 Ga., 
Ga., 158. Constructive notice is enough for this case; for 
2179, of the Code, does not read “ having actual notice,” 
but “having notice”; any sort of notice. 23 Ga., 203; 25 
Ga., 277; 26 Ga., 138; U.S. Stat., 1863, 1865, 102d page, 
et seq. These contracts of the bank are wholly void, because 
of the usury Act of June, 1864, secs. 30 and 58. It cannot, 
at law or in equity, collect these contracts. U.S. Stat. at 
Large, 1863, 1865, pages 108, 116 ; 2 Peters, 527; 3 Head, 
724; 14 New Hamp., 294; 8 Ohio, 252; Code of Ga., 1478, 
(1, 2), 1840. 


McCay, J. 


1. The general rule of the common law is, that every man 
dealing with another in reference to property that other may 
have in his possession, must “ take care,” caveat emptor. ‘The 
property may be stolen, or borrowed, or pledged, or in the 
possession of a bailee for some specific purpose, and if so, the 
party in possession can convey no better or further right 
than he has himself. Broome’s Legal Maxims, (355, 267) ; 
Irwin’s Code, sec. 2597. There are some exceptions to this 
rule, as where the property is money, or promissory notes not 
due, and also cases where the conduct of the true owner is 
such that he is estopped from setting up his title against an 
innocent purchaser. 3 B. & C., 42; 3 Bing. 145. Clearly, 
however, the mere permission, by the true owner, to a third 
party, to have possession, is not such an act as estops him. 
3 B. & C., 42. Such a rule would place it in the power of 
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every bailee to dispose of the thing with which he is intrusted, 
and would seriously interfere with the ordinary affairs of 
life. 

Nor is the case of a factor, who has goods put in his pos- 
session for sale, an exception. The goods are not his. He 
holds them for a specific purpose, and, outside of that pur- 
pose, he has no more authority in reference to them, than 
any other bailee has, outside of the purpose for which he- 
holds goods. The goods belong to the true owner. If they 
be stolen from him, if he lend them, if he deposit them, they 
remain his, except so far as he clothes another with power 
over them. 

A factor, for the sale of goods, has only power to sel] them. 
For purposes of sale, he is a general agent, and one may deal 
fairly with him in all matters pertaining to that purpose, 
_ Being a general agent for the sale, in all matters within the 
scope of his agency, his authority is complete. No special 
orders or limitations of his powers, or directions as to the 
mode of their exercise, will affect their buying from him 
without notice, but, if he steps outside of the scope of his , 
agency, if he undertakes to affect the principal’s title in any 
other way than by a sale, he is acting without authority, and 
nothing passes, any more than if he had been a mere depos- 
itory. A factor for the sale of goods can not, therefore, 
pledge them for advances made on his own account. This is 
the settled doctrine, both in England and America, and 
though there have been, at times, objections made by Judges 
to the justice of the rule, I have not been able to find a single 
case in which it is denied. Patterson vs. Tash, 2d Strange, 
1182. Martini vs. Coles, 1 Maule & Sel., 146. 5 John. 
Chan., 429. Story on Agency, sec. 113. Paley on Agency, 
214-221. 2d Kent, 627. 

The case of Martini vs. Coles, 1 M. & S., 146, was a 
stronger case than the one at bar. Martini had consigned to 
his factor goods for sale; the bill of lading was to the factor 
and his assigns, and the factor was a large dealer on his own 
account. The factor pledged the goods to Coles to secure 
advances to himself, and afterwards became a bankrupt. It 
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was held by the whole Court that the plaintiff was entitled 
to recover. 

It was contended in abana here that, admitting this to 
be the common law, it is a doctrine not suited to the circum- 
stances of this State, and is not, therefore, within the scope 
of our adopting Act. The object of the rule is said by 
Bailey, J., to be, to encourage foreign consignors to send 
goods to England for, sale. Surely, if it will have that effect, 
this is the very locality where its influence will be a great 
public good. Consignments from other States for sale here, 
in our great want of capital, ought to be encouraged, and the 
argument is directly in favor of, rather than against, the 
adoption of the rule. It is exactly suited to our circum- 
stances, 

It is said also, that the rule is repealed by 2179, of the 
Code, (Irwin’s.) That section is in thes: words: “ The 
principal may recover back money, paid illegally, or by mis- 
take of his agent, or goods wrongfully transferred by the 
agent, the party receiving the goods having notice of the 
_agent’s want of authority or willful misconduct.” 

It will be noticed, in the first place, that this latter clause, 
which is the portion relied on, is, at best, but a negative 
pregnant. It does not declare that, in cases where the party 
receiving the property had no notice, the principal shall noé 
recover. 

The fact is, that the section is almost a transcript of section 
437 of Story on Agency. The language of Story is: “If 
an agent tortiously converts the property of his principal, 
as if he sells or pledges it to a third person, without right 
or authority, the latter will generally be liable equally with the 
agent for the conversion.” He then adds: “ This doctrine 
applies in all cases, where the third person knew and partici- 
pated in the illegal or unauthorized act of conversion.” Judge 
Story does not say, nor does this doctrine of the Code say, 
that the third person will be liable in no other cases. 

If the Code is to have that meaning, the whole doctrine 
of agency is altered. It applies as well to a special as toa 
general agent, and the law of Georgia is, that any person, 
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having the actual possession of personal property, as the 
agent of another, no matter for what purpose, can transfer to 
a third person a good title, unless that third person has 
notice of the agent’s want of authority. We do not think 
the section has any such meaning. The whole, at least, of 
article 2, is to be taken together. Section.2168 had provided 
that the principal was bound, by all acts of the agent, within 
the scope of his authority. Section 2170 declares that, in 
special agencies, persons dealing with the agent, should exam- 
ine his authority. Section 2111 provides that even the pawnee 
of a promissory note, without notice, is not protected against 
the true owner. Wecannot believe that it was the intention 
of the Legislature, by the negative pregnant of section 2179, 
to contradict the express language it has used in other parts 
of the Code, and especially in the very article in which the 
section stands. ; 

Our conclusion 1s, that section 2179 introduces no new 
rule. It authorizes a principal to recover back goods wrong- 
fully transferred by his agent, in cases where the transferee 
had notice, but it does not change the rules regulating the 
rights of principals against parties dealing with special agents, 
or with general agents, who act beyond the scope of their 
agency. These cases stand upon the same footing as do cases 
where a general agent, with private instructions, disobeys 
those instructions, and acts improperly with the knowledge 
of the person dealing with him. 

It may not be out of place here to say, that in the argu- 
ment of this case, there seemed to be a misunderstanding of 
the rule, in cases of a general agent, as to the extent of 
his authority, and as to how far his acts bind his principal. 
A special agent is one appointed to do a single act, or several 
specified acts. very man deals with such an agent at his 
peril, and is bound to take notice of the agent’s instructions, 
Story on Agency, sec. 17. A general agent may either be 
one clothed with power to do all the principal’s business, of 
every character, or he may be one empowered to do all acts 
connected with a particular business or employment. Story 
on Agency, sec 17. Now, the rule as to how far the acts of 
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a general agent shall bind his principal is, that he may bind 
him by any act within the scope of his authority. Code, 2168, 
He may do all acts proper for the accomplishment of the 
end, or such as are usual in matters of this kind. Story, 
Agency, sec. 60. But, he cannot bind the principal by an act 
outside of the object of his appointment. 2 Kent, 619, 
3 Ross Leading Cases, secs. 150, 151. 

2d. Section 2110 of the Code provides that delivery is 
essential to constitute a pawn. Indeed, delivery is the very 
essence of the bailment. At common law, therefore, incor- 
poreal things, though they might be sold or mortgaged, 
could not be pawned. Story on Bailment, sec. 286. Hence 
the necessity of the special provision of the Code for the 
pledging of promissory notes and evidences of debt. Code, 
2110. There need not, it is true, in all cases, be an actual 
moving of the thing, as if it be logs ina stream, or any other 
article usually delivered by transferring the dominion, but 
there must be such a delivery as the thing is capable of. The 
mere setting of a portable article aside, or the pledger con- 
senting to bail it as the bailee of the other, there being in 
fact no transfer of the custody, however such acts might, 
in case of a sale, amount to delivery, is not sufficient in case 
of a pledge or pawn, the very essence of which is deposit. 
Boleman’s Commercial Law, secs. 673, 674. Story, secs. 
287, 288. Irwin’s Code, 2110. 

3d. While, perhaps, the language of Judge Cole is not 
technically accurate when he says that the facts here amount 
to constructive notice, yet we are clear, that they are such 
strong evidence of notice as must bind the bank, whether be- 
cause it must have wilfully shut its eyes, or because failure to 
. know, under the facts, was such negligence as that it ought 
not to be protected, is immaterial. 

Judgment affirmed. 
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Witu1aM E. Carswe tt, plaintiff in error, vs. THE Macon 
MANUFACTURING CoMPANY, defendant in error. 


1. The Constitutions of 1861, 1865, and 1868, requiring cases in equity 
to be brought in the county where one of the defendants, against 
whom substantial relief is prayed, resides, does not apply to bills 
ancillary to suits already pending, which, for purposes of injunc- 
tion, etc., may be brought in the county where such suits at law or 
equity are pending. When, however, the bill prays independent relief, 
not necessary to an adjudication of the matter involved in the original 
suits, the bill, as to that independent relief, is demurrable. 

2. When an action was pending in Bibb Superior Court, in favor of a 
plaintiff, who resided in Wilkerson county, and the defendant filed 
a bill in Bibb, charging that the note sued on was given for two hun- 
dred and fifty bales of cotton, which the plaintiff had, by fraud and 
deceit, induced him to buy, but which, the day after the sale, was 
seized by the military authorities as Confederate cotton, and, by 
them sent out of the State, against the complainant’s consent and 
efforts, but which he had followed to New York, and brought his action 
therefor in the United States Court, and had given notice of the ac- 
tion, which was still pending, to the vendor, and the bill prayed an 
injunction of the common law suit until the termination of the suit in 
New York: 

Held, That the bill was properly filed. 

8. In such a case, the Judge may grant a temporary injunction, leaving 
to the defendant his right to answer and move to dissolve, and to have 
such other proceedings taken as are usual in Chancery. 


Equity. Injunction. Demurrer. Decided by Judge Coxe. 
Bibb Superior Court. June Term, 1868. 


On the 24th of February, 1856, the Macon Manufactur- 
ing. Company, a corporation, bought of Wm. E. Carswell, of 
Wilkinson county, Georgia, two hundred and forty-eight 
bales of cotton, at the full market price, thirty-five cerits per 
pound. They bought it to manufacture. They paid him 
$7,500 00 in cash. The cotton was then in the warehouse » 
of Hardeman & Sparks, in Macon, Georgia, and, after the 
purchase, it was delivered to the company, and shipped to 
its warehouse. Said cotton, (according to the information 
and belief of the company), was, in the fall of 1865, by 
———, representing himself as an agent of the treasury 
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department of the United States, seized, as the property of 
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the government, and, after being sometime in controvery, 
was released, and remanded to the possession of said Harde- 
man & Sparks, as bailees of Carswell. So it remained till 
February, 1866. 

Before the sale to the company, it was again seized by one 
Clifton E. Wharton, as treasury agent of the United States, 
who, (as the company is informed and believes), claimed it 
by title paramount to Carswell’s title. After some real or pre- 
tended investigation, Wharton released it on the 23d of Feb- 
ruary, 1866. This last release was procured by fraud, and 
by a bribe, paid by Carswell. The release was in two papers, 
in writing, signed by said Wharton, assuch agent, and dated 
23d February, 1866, as follows: 


‘Permission is hereby granted Messrs. Hardeman & Sparks to ship 
(254) two hundred and fifty-four bales of cotton, present shipping marks, 
W. E. C. & William E. Carswell, it having been shown that the above 
cotton is not the property of the United States Government,’’ and ‘‘ The 
embargo, placed upon the (254) two hundred and fifty-four bales of cot- . 
ton belonging to William E. Carswell, is this day raised.’’ 


The company believed said release was bona fide, and 
supposed they were getting a good title to the cotton. In- 
deed, one of the directors of the company told Carswell, at 
the time, that they would not buy it unless the title was all 
right. After the company got possession under said pur- 
chase, one H. B Titus, claiming to be the special agent of 
the United States treasury, siezed said two hundred and forty- 
eight bales of cotton, as the property of the United States, 
and one Bogart, then commandant at Macon, ordered a squad 
of negro soldiers, of the United States army, to deliver .the 
same. They arrested the President of the company, because 
he would not deliver the cotton, broke open the warchouse 
of the company, and violently took it. These United States 
agents shipped two hundred and forty bales of this cotton to 
Savannah. Said President, went to Savannah, and obtained 
an injunction from the Superior Court of Chatham county, 
against the removal of the cotton. The military authorities 
at Savannah, disobeyed the injunction, and shipped the cotton 
to New York. 

When it landed in New York, it was attached at the 
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instance of the company, as their property. Thereupon, one 
Simeon Draper, as an agent of the United States, claimed 
said cotton for the United States, gave a replevy bond, and 
took possession of the same. The suit against Simeon Dra- 
per et al., by the company, was removed to the United States 
Circuit Court, and is there pending. Though Carswell is 
aware of said suit in New York, he has offered no proof, as 
to title, to the company. 

Nevertheless, Carswell sued the company for the balance 
of said purchase-money. He is aged ‘and infirm, and has 
little available property, except his lands, the value of which 
is greatly depreciated, and the company believe he will be 
unable to respond upon his implied warranty of his title to 
said cotton. For these reasons, stated in their bill, filed in 
Bibb county, the company prayed that Carswell’s suit in 
Bibb county be enjoined until the decision of their said suit 
in the United States Court in New York ; that if it lost this, 
Carswell should refund all paid by it, ete. The bill was 
sanctioned. It was demurred to, upon the grounds that 
there was no equity in the bill, and because Carswell, living 
in Wilkinson county, the Superior Court of Bibb county had 
no jurisdiction over him. The Court overruled the demur- 
rer, and retained the injunction till the end of the New York 


litigation. This action of the Court is assigned as error. 


Cops & JACKSON, for plaintiff in error. The company 
has a complete remedy at law. R. M. Charlton’s Ga. R., 
497; 2 Kelley, (Ga. R.), 154, 305; 11 Ga. R., 33; 19 Ga. 
R.,134; 20 Ga. R., 345; 24 Ga. R., 608 ; 26 Ga. R., 167; 
80 Ga., 2., 170; 3 L. Cases in Eq., 184; Code, secs. 3040, 
3152. The New York suit creates no equity. Story’s C. of 
L., 610.a.; 9 John R., 221; 12 John R., 99; 7 Tenn. R., 
470 ; 3 Sumner, R., 165; Code, sec. 3028. The Superior 
Court of Bibb has no jurisdiction. 3 Kelly (Ga. R.), 575; 
4 Kelly, (Ga. R.), 571; 12 Ga. BR, 77; 19 Ga. R., 501; 
20 Ga. R., 379; 22 Ga. R., 190; 23 Ga. R., 415; 29 Ga. 
R., 35, and the Constitutions of Georgia of 1861, 1865, and 
1868. 
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J.J. &T. B. Gresuam, B. Hit, for defendant in error, 
cited 23 G. R., 414; 29 Ga. R., 34; Code, sec. 4124, as to 
jurisdiction. 6 Ga. R., 458; 7 G. R., 384; 9 Ga. R., 430; 
Irwin’s Code, sec. 2591, and 2 John’s Ch. R., 204, as to 
fraud. 1 Story’s Eq., 82-83; 3 Atk. R., 262-3, as to mul- 
tiplicity of actions, ete. 16 G. #., 378; 29 Ga. R., 490; 
and 30 Ga. R., 20; 35 Ga. &., 216 ; Code, secs. 3141-3153. 


McCay, J. 


1. The constitutional provision, requiring “equity causes” 
to be brought in a county where one of the defendants, 
against whom substantial relief is prayed, resides, is to be 
construed in the light of the history of the law on that sub- 
ject in this State. 

This Court, in the case of Gilbert vs. Thomas, 3 Kelly 
575, decided that the Constitution of 1798, did not, by the 
words “ civil cases,” cover suits in equity, and that the pro- 
vision therein, that all civil cases should be tried in the 
county of the residence of the defendant, did not, ex vi ter- 
mini, include equity causes. 

By analogy, however, to the rule thus fixed by the Consti- 
tution for civil cases, the Court then intimated that, even in 
equity, a party should not, without good reason, be dragged 
out of his county to answer a complaint. In 4 Kelly, 571, 
in the.case of Rice vs. Tarver, this doctrine is repeated, and 
the general rule announced that courts of equity will, in 
analogy to the rule fixed for civil cases, require equity suits 
to be brought in a county where one of the defendants resides, 
unless there be some other equity, authorizing a different 
course. 

Subsequently, in 15 Ga. R., 77; 16 Ga. R., 456; 18 Ga. 
R., 678; 19 Ga. &. 501; 20 Ga. #., 381; 21 Ga. R., 454; 
22 Ga. £., 190; 23 Ga. R., 414; 27 Ga. BR. 178; 29 Ga. 
R., 34, and in some other cases, the Court, in substance, estab- 
lished the following propositions : 

Ist. That in analogy to the rule at law, equity causes 
must be brought in a county where a defendant resides 
against whom substantial relief is prayed. 
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2d. That this rule does not apply to bills ancillary to 
suits at law, as for discovery, injunction, ete. In such causes, 
so far as the bill is merely defensive, and seeks no relief, out- 
side of the suit pending, the county where the suit is pend- 
ing has jurisdiction. 

The Constitution of 1861, adopts the following provision : 
“ All equity causes shall be tried in the county where one or 
more of the defendants reside, against whom substantial 
relief is prayed.” The Constitution of 1865, uses the same 
language. The Constitution of 1868, is as follows: “ Equity 
cases shall be tried in the county where a defendant resides, 
against whom substantial relief is prayed.” 

We do not think the Constitution intends any more than 
this: To make a constitutional provision of what before 
rested in the decisions of the Courts. 

In some senses, perhaps, these ancillary proceedings may 
be called equity causes; but, in astriking sense, they are not. 
They depend upon, and are merely in aid of a common law 
issue. They are necessary proceedings to get at the true 
rights of the parties in the matter pending in the common 
law tribunal. 

So faras such bills are thus confined, we hold they may be 
brought in the county where the suit is pending. If they 
seek other relief, become aggressive, instead of simply defens- 
ive, they are, so far, demurrable. This bill seeks only to 
enjoin the common law suit in Bibb; it asks no relief inde- 
pendently of that. And we think the Superior Court of 
Bibb has jurisdiction for that purpose. 

2d. We think the complainant sets forth good reasons why 
the injunction should be granted. He alleges that he bought 
this cotton on the faith he had in Carswell’s statements ; 
that, in fact, those statements were untrue; that the United 
States had siezed the cotton, claiming that it was forfeited 
for Carswell’s acts. We do not think the fact that the pro- 
ceedings are in another jurisdiction alters the case. 

This company has bought this cotton, and given a note for 
it. An adverse title is set up to the cotton, and the company 
has, on this claim, lost the possession. Is it equitable that 
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the company should pay the money, until this controversy is 
settled? Perhaps they may lose it, even with the best 
defence they can make. Clearly, then, they would be enti- 
tled to recover back the very money now sought to be recov- 
ered of them. 

This will be trifling with the Courts. We see no hard- 
ship in compelling Carswell, who, by the bill, is charged 
with deceit, and who, by his deceit, led the complainant into 
this difficulty, to wait for his money till it is settled. It 
would be to give a permission to fraud and deceit, to permit 
him, by such deception as this bill charges, to throw the bur- 
den of his sins-upon this complainant. 

It is not necessary that this bill shall allege and show that 
the title of the United States is good, or state, as facts, the 
ground of the adverse claim. 

The bill states that the claim is bona fide made and pros- 
ecuted; that Carswell knew it at the sale; that he not only 
gave no notice of it, but did affirmative acts of deccit, to. 
hide it, and thereby mislead the complainant. We hold this 
to be sufficient. 

The company is entitled to the cotton, has a right to its 
bargain, and is not required to make out such a case here, as 
will show that the United States ought to recover it. Cars- 
well has no right to put them in that position. For that 
reason, they do not have at present a full defence at law. 
At law, they would be compelled to allege and prove that 
the United Stated had the right to the cotton, and thus, in 
effect, give up the cotton; perhaps, it i8 worth more than 
when they bought it. At any rate, they have, as against 
Carswell, a right to the cotton, and it would be unjust to 
compel them, under the facts charged in this bill, either to 
pay this money, or, by pleading that it belongs to the United 
States, give up their interest in it, which, if they can succeed 
in their suit, may be much more than the price they agreed 
to pay for it. The prayer of this bill is, simply, that this 
suit, on the notes, may be enjoined until the termination of 
the proceedings instituted by the complainant to recover the 
cotton. The Chancellor will always have this proceeding in 
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his control. If the suit for the cotton is not prosecuted, in 
good faith, and with due diligence, if it be dismissed, or there 
be collusion, it will be always in the power of the Chancel- 
lor to remove the bar to the common law suit. 

The injunction granted by the Judge, sanctioning the bill 
in this case, is subject to the same proceedings as other injunc- 
tions so granted. The defendant may answer, and if he shows 
there is no equity in the bill; that is, that there is no bona 
fide litigation, and no act done by him to mislead the com- 
plainant on the sale, he will be entitled, as in other cases, to 
have it dissolved. There must be a decree as in other cases, 
and the decree, when made, should carefully protect the 
defendant in the bill, against any want of bona fides in the 
complainant, in the prosecution of his rights to the cotton. 
It should also distinctly provide that its operation should 
cease on the recovery of the cotton, or at the further order of 
the Court. 

Judgment affirmed. 





Macon AND WESTERN RarLtroaD Company, plaintiff in 
error, vs. MARGARET A. JOHNSON, defendant in error, 
The.same parties vice versa. 


1. If a passenger on a railroad be injured by a collision of the trains, 
and the evidence shows that, though the company (or it agents), 
was guilty of negligence, yet the party injured could, by the exercise 
of ordinary diligence, have avoided the consequences to himself of 
that negligence, he is not entitled to recover any damages from the . 
company. ; 

2. If, in such a case, it appears that both the defandant and the plaintiff\ 
were guilty of negligence, and it does not further appear, from the evi- | 
dence, that the deceased could, at the time of the injury, have avoided 
the consequence to himself of the negligence of the railroad company, 
or its agents, he is entitled to recover; but it is the duty of the jury 
to lessen the amount of their verdict in proportion to the negligence 
and want of ordinary care of the passenger. vs 

2. Where a suit is brought by a widow, for the homicide of her husband, 
under the 2920th section of Irwin’s Code, and there is no fault proven 
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on the part of the deceased, the rule to be adopted for estimating the 
damages, is: The pecuniary damages to the wife from the homicide, 
to be ascertained by inquiring what would be a reasonable support, 
according to the circumstances in life of the husband, as they existed 
at his death, and as they may be reasonably expected to exist in view 
of his character, habits, occupation and prospects in life, and when the 
annual money value of that support has been found, to give, as dam- 
ages, its present worth, according to the expectation of the life of the 
deceased, as ascertained by the mortuary tables of well established 
reputation. 

. 4. The opinon of one, who for many years has been a railroad super- 
intendent, in a matter within the scope of his employmeat, stands 
upon the footing of the opinion of an expert; but he cannot give his 
opinions of the object of a railroad company, with which he had no 
connection, in putting up a rarticular notice on the doors of its cars. 

5. Though opinions are not generally evidence, yet, when the truth 
sought to be ascertained is matter of opinion, a witness, not an expert, 
may give his opinion, if he states the facts upon which it is based. 

6. A card published by the passengers immediately after a railroad col- 
lision, is not evidence, as part of the res geste. 

7. Railroad companies may make reasonable rules for the conduct of 
their passengers, and a rule that passengers must not stand upon the 
platform of the cars, is such a reasonable regulation. 

8. If such a notice be proven to have been posted in large metal letters, 
upon the doors of the passenger cars of arailroad company, a passenger 
will be presumed to know the rules, and if that knowledge be denied, 
the burden of establishing such want of knowledge is upon the party 
denying it, 

9. In this case, this Court feels constrained to reverse the judgment of 
the Court below, overruling the motion for a new trial, made by the 
plaintiff in error, on the ground that the Court erred in its charge to 
the jury, as to the rule for estimating damages in such cases, and on 
the further ground, that the verdict of the jury was decidedly against 
the weight of evidence, if not as to the absence of ordinary diligence 
on the part of the deceased, to escape the consequence to himself from 
the plaintiff’s negligence, certainly as to the amount of the damages, 
in view of the rule that where both parties are at fault, the damages 
are to be diminished in proportion to the negligence and want of ordi- 
nary care of the party injured. 


Case. / Motion for new trial. Decided by Judge CoLe. 
Bibb Superior Court. November Term, 1867. 


Arthur W. Johnson was a passenger upon the night pas- 
senger train from Macon to Atlanta, over the railroad of 
said company. That train was followed by a freight train. 
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Some portion of its engine having broken, the passenger 
train was stopped. Whilst it was stopped, Johnson stood 
upon the platform of one of its cars, and there remained till 
the freight train, running into the passenger train, killed 
him. Thereupon, his wife sued the company for damages. 
The main question being, who was in fault, the parties 
read the evidence of very many persons. The plaintiff un- 
dertook to show that these trains were out of schedule time ; 
that the officers of the company had violated some of its 
rules, and that the signal-man, sent back to give notice to 
the freight train, had gone back too short a distance, ete. On’ 
the other hand, the company undertook to show that John- 
son was drinking; did show that he stood upon the rear 
platform of the rear car of the passenger train, ete. One of 
the witnesses said: “ It is my opinion Johnson could not have 
been in his seat_at the moment of collision, but was at the 
door or on the platform.” The plaintiff’s attorneys objected 
‘to this answer as evidence, but the Court received it. It was 
shown that on the doors of each passenger car was a plate, 
' with raised letters, as follows: “ Passengers must not stand 
on the platform.” GrorGE W. ApAms, who had long been 
conversant with other railroads, but who was never em- 
ployed on the Macon and Western railroad, was allowed, 
over the defendant’s objection, to testify that on railroads 
with which he had been connected, the object of such notices 
on the doors of the passengercars, was only to keep passen- 
gers off the platforms when the train was in motion. He, 
also testified that a collision could not occur where both trains 
are off schedule time, without fault on the part of the rail- 
road company. This, too, came in over the defendant’s ob- 
jections. None of the passengers who were inside the cars 
were damaged seriously, if at all, and quite a number of the 
witnesses testified that they believed that had Johnson been 
inside, he had not been injured. To these opinions, the 
plaintiff objected, but her objections were overruled. But 
when the defendant proposed to read, from the answers of 
one of its witnesses, that “it was the general opinion of pas- 
sengers that all was done that could be done to prevent the 
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accident, and that there wasa card issued and signed by many 
of the passengers, exonerating the agents of the company 
from all blame,” the Court rejected that answer. 

The card alluded to was in the following words: 


“A CARD. 


‘6 Macon anD WESTERN RaiitroaD) October 27th. 1865. 

‘‘ We, the undersigned, passengers of the train which left Macon on 
the night of the 26th of October, and which train was run into bya 
freight trian following, causing the death of A. W. Johnson, of Baker 
county, and wounding A. J. Rogers, after careful investigation, we feel 
satisfied that the conductors, engineers, and men on the train, did all in 
their power to prevent this accident.’’ 

‘The unfortunates were on the platforms of the first and second pas- 
senger cars. None others were injured seriously. We have great reason 
for gratitude for so marvelous an escape from instant death.” 


It was signed by seventeen of the male passengers. It 
hdd been published in the Macon Telegraph, and the original 
had been lost. It was made and signed on the spot, just after 
the catastrophe, but how long after, did not appear. (The 
company’s attorneys, in the bill of exceptions, say it was fif- 
teen or twenty minutes after the catastrophe.) Under these 
circumstances, they offered it in evidence, but the Court 
refused to allow it to be read to the jury. 

We pass to the question of the amount of damages. 

The plaintiff’s attorneys asked a witness the following 
questions: ‘In your answer to a former set of interrogato- 
ries propounded to you by plaintiff, you stated that you 
thought the services of Arthur W. Johnson were worth 
$1,500 00 or $2,000 00 per annum, did ‘you mean to say 
that his services were worth that sum, exclusive of the sup- 
port of his family ?” The question was objected to as lead- 
ing. The Court held it was not leading, and the witness 
answered that he meant he could make that much “clear of 
the support of his family.” 

Johnson was shown to have been between thirty and thirty- 
four years old when killed; most of the witnesses said about 
thirty-four. He had been a merchant, etc., and the witnesses 
who testified as to his income, put it from $1,500 — 
$2,500 00 per annum. 
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The returns of his property for taxation, made by himself, 
for a series of years, were as follows: 


For 1854,.......2. $ 865 00 |For 186l.,........... $14,715 00 
$f YBBS, 0606000 G30, 00 | * TEGF csccnvemn 13,590 00 
a: | er LOO GO ~ [Ga ve corcesens 18,612 00 
nen 2,900 00 | “ 1864,........... 24,760 00 
M,. MRO sesspsens 3,950 00 | “ 1865,........00 No Return. 
a | oe 10,987 00 | “ 1866, his estate, 4,450 00 
= See 13,044 00 





The inventory of the real and personal estate, made by 
his administrators, footed up $4,801 50. Heacquired some- 
thing by his marriages. Two witnesses estimated this as high 
as $3,000 00, another said $2,000 00, by his first marriage, 
and he did not know how much by his second, which 
occurred in 186-. He was shown to have been industrious, 
of good habits generally, etc. 

To arrive at the quantum of damages from these data, JoHN 
M. BoarDMAN and Cuar es T. McCay were examined as 
experts. Boardman testified that he had been, since 1854, a 
life insurance agent; had examined “ Bartlett’s Commercial 
Tables,” and found them correct; that it contained a table of 
annuities, which was correct, and recognized as authority; 
that they were founded on the Carlisle .Tables, which were 
gotten up at Carlisle, England, and generally received as 
authority by insurance men; that from these tables, count- 
ing interest at seven per cent., and allowing nothing for 
parts of annual income being added to the capital, he calcu- 
lated the value of the life of a healthy man, thirty-four 
years old, upon an annual ‘income of $2,000 00, to be $22,- 
749 57; of $700 00 income, to be $7,962 35; of $50 00 
income, to be $568 73. 

Charles F,. McCay’s testimony was as follows: The first 
question was to show his experience, etc., in such calculations, 
and the response to it, was as follows: “I was professor of 
mathematics in the University of Georgia, and in the State 
College of South Carolina for many years, and since 1849, 
have been actuary or mathematician to The Southern Mutual 
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Life Insurance Company. While I was at Athens and 
Columbia, I had the libraries enriched with all the standard 
works on the statistics of human mortality, and devoted 
much attention to the subject. I prepared, at various times, 
articles on these subjects, for Hunt’s Merchant’s Magazine, 
which have received commendation from the best judges in 
the United States. Last year, I was invited by the superin- 
tendent of the Insurance Department of the State of New 
York, to give him my opinion of the proper method for 
valuing the liabilities of their Life Insurance Companies, for 
my answers to which, I have received his thanks, and I sub- 
join the approval of the same from Mr. Bradley, actuary of 
the Mutual Benefit Life Insurance Company, which is one of 
the largest in the Union. I regard myself, therefore, as 
qualified by my education and studies, to give reliable answers 
to any question cOnnected with life contingencies, especially 
in the South, where the rate of mortality is probably greater 
than in the North, as is shown by the experience of the 
Southern Mutual Life Insurance Company, to which I have 
devoted careful atténtion : 
: “ NEWARK, N. J., March 27, 1866. 

“ Hon. WititaAM BaRNEs: 

“ DeaR Sir:—I only saw, and for the first time, a few 
days since, your circular as to the method of valuing policies, 
I think the first answer of Mr. McCay is one of the best con- 
sidered and simple statements of the matter I have seen. It 
corresponds very closely with my own views. The formula 
of obtaining values used by me, is 7 

1+@m+n 








= 1— 
1+am 
“T first prepare a table of logarithms of 1+a,, got by the 
formula 1 log. N,_,—log. D,, The calculation is then easy 
and very accurate. 
“ This formula, of course, gets the value of the policy at 
the age m+n, when the premium is just due, and not yet 


paid. “Yours truly, 
JOSEPH P. BRADLEY.” 
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The second interrogatory was: “A person is killed by 
the running of railroad cars on the road, who is thirty-four 
years old, and who has a family that he supports ; his services 
are worth, annually, to his family, say from $1,500 00 to 
$3,000 00; that is, his services produce, annually, the average 
of these sums. Now, what sum in gross, would, in money 
be equivalent to those depending on such person for the loss 
of this life?” 

Answer.— The answer to this question depends, I think, 
on several other things besides the value of an annuity on 
the life of the deceased ; for Ist, if the deceased had lived, 
his earnings would be partly consumed in his own support ; 
and 2d, the earnings would not probably be continued the 
same until the end of life—as when old age had overtaken 
him, he would not be as able to labor. 

“ As to the first, the share that would have been consumed 
in his own support, I would remark that when a man’s income 
is three, four, five, or six hundred dollars , all is usually con- 
sumed in the support of himself and family, and about a 
fourth or fifth of this, is usually his own expense. If he 
receives $1,000 00 or $1,500 00, he spends more, but lays 
by something. 

“Tf he earns a larger sum, his savings are usually larger. 
The expenditures on his own support, when he receives 
$2,250 00, are probably less than a fifth. But I shall esti- 
mate them at a fifth in my calculation. 

“As to the second question—when his earnings would 
probably cease. I think at the age of sixty, is a fair suppo- 
sition. When an income depends on manual labor, it lasts 
usually till near this age. Where it comes from brains or 
mental skill or dexterity, it lasts till after sixty. 

“Counting, now, the mortality of Georgia at such a per 
centage above the European as I believe justified by expe- 
rience; counting interest at seven per cent. per annum; count- 
ing the deceased’s income at $2,250 00, the average of the 


$1,500 00, and $3,000 00 named in the question; counting 


this income to cease at the age of sixty ; counting his portion 
of the expenditure for his own support at one-fifth of his 
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whole income, and counting that to be expended for his 
whole life, I find the loss to his family to be $17,672 00, 
If the jury shall be satisfied that his income is a larger or a 
smaller sum, this loss to be increased or diminished in pro- 
portion.” | 

Third Interrogatory.—“ In making this calculation or esti- 
mate, do you consider the question as equivalent to the pur- 
chase of a life-annuity of such person for same sum, or what 
is the difference?” Answer.— “I do not consider, for the 
reason already given, the value of an annuity of $2,250 00 
for his life, the true measure of the pecuniary loss to his 
family. The value of such annuity would be $26,356 00.” 

Fourth Interrogatory.—“ Would a sum of money, in gross, 
that would produce a certain life-annuity for such person for 
same sum, compensate pecuniarily for the loss of such life? 
If not, what is the difference, and why?” Answer.—“I think 
such-a sum of money as would produce an annuity of 
$2,250 00, would more than compensate his family, for vari- 
ous reasons already given.” 

Fifth Interrogatory.—* In a life-annuity, the recipient takes 
the money himself, at the end of the year, and makes such 
disposition as he thinks proper. Now, in compensating fer 
the loss of the life stated, ought not the consideration to 
increase the compensation that this person, whose intellect, 
capacity, and sagacity produces this sum in life, and puts 
into his business annually, increasing, to this extent, his 
profits and benefits to his family, while no such consideration 
affects the price for an annuity producing a like sum, and if 
this is true, what sum is equivalent to this additional consid- | 
eration?” Answer.—“If the deceased had extraordinary 
skill in money matters, the jury would be justified in increas- 
ing my estimate. I merely count money worth legal interest.” 

As to Bartlett’s Tables, etce., he said he knew nothing of 
them, and that no old tables, as the Northampton, Carlisle, 
or Swedish, nor modern tables, as “Dr. Farr’s English,” 
founded on the mortality of England and Wales, would suit 
exactly for the latitude of Georgia. 

Upon cross-examination, he answered: “The constitution 
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and health of a person have much to do with the duration 
of life. My calculations above are based on the average of 
the whole community, good and bad. The English tables 
of Dr. Farr are based on the whole population, sick and 
well, weak and sound. My table of mortality is higher 
than this, because of our Southern latitude, nearly twenty- 
five per cent.” 

“T think a reliable estimate can be made of the value of 
an annuity on one’s life without knowing his constitution. 
If the deceased was in good health—not meaning by this 
perfect health, or free from every complaint or disorder—not 
below the average health of the whole population of the 
State, I consider that his loss to his family was worth, at 
least, the sum named in my direct answer, $17,762 00, and 
that this valuation is founded on principles perfectly reliable. 
If the jury shall be satisfied that the deceased was in bad 
health, then I withdraw my calculation as not applicable. 
If he was in good. health, whatever was _ his constitution, I 
consider my calculation reliable. Millions and tens of mil- 
lions of money are invested in the United States on just such 
calculations, and they are as safely invested as if put into 
State or railroad bonds.” 

To the 3d cross-interrogatory he answered: “It is usual 
to have a medical examination of any person who applies for 
life insurance, or a life-annuity. But it is not usual to reject 
the application for slight disorders. Ihave had my own life 
insured when imy application showed that I had been much 
troubled with dyspepsia, and without any extra charge. 
Piles, asthma, and hernia, and other diseases of slight char- 
acter, do not prevent the acceptance of an applicant. The 
tables of mortality which insurance companies use, include 
all such persons. If only the perfect cases were taken, the 
rate of mortality would be below their tables and calcula- 
tions.”) . 

To the 4th cross-interrogatory he answers: ‘I have no 
personal knowledge of the income or health of Arthur W. 
Johnson. I only say, in my answers above, that, if he was 
in good health, and thirty-four years of age, and had an 

VoL, XxxvilI—27, 
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income of $2,250 00 a year, the pecuniary loss to his fam- 
ily was $17,672 00, (seventeen thousand six hundred and 
seventy-two dollars.” 

To the 5th cross-interrogatory he answers: “T have 
nothing to add in favor of defendant, as I had nothing to 
add in favor of plaintiff. Knowing none of the parties, my 
answers relate only to abstract scientific questions, without 
reference to particular individuals.” 

The evidence being closed, the Court first gave to the jury 
a general charge, as follows: 

This case is brought by plaintiff to recover of the defend- 
ant, damages for the killing of her husband, while a passen- 
ger on the cars of defendant. You have heard the evidence, 
and you ere to determine the case from the evidence and the 
law as I shall give it to you. You are the sole judges of the 
evidence, and you are to sift it, and weigh it, and apply it to 
the law. If there isa conflict in the evidence, you are to 
reconcile it, and make it harmonize if you can. But if you 
cannot harmonize it, then scrutinize it, and give your credence 
to that part that is best sustained by other witnesses, and 
giving to the evidence of the witnesses that had the best 
opportunity of knowing, and are sustained by the greatest 
weight of other evidence. 

Again, you are to disregard any and every consideration 
but the law and evidence. You are to be blind as to who 
are the parties, where they reside, or what are their necessi- 
ties. Make your verdict speak the truth from the law and 
evidence as submitted to you. ' 

This defendant was a carrier of passengers, and was bound 
to extraordinary diligence on behalf of itself and agents, to 
protect the lives and persons of its passengers. The defend- 
ant was obliged to furnish good and substantial and safe 
engine and cars, and good, competent and skillful engineers 
and other officers, agents and servants. If the defendant 
fails to furnish all these, and a passenger is injured in conse- 
quence thereof, the defendant is liable to the passenger for 
such damages as he can prove he has sustained. 

If the jury believe, from the evidence in this case, that the 
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husband of the plaintiff was killed by the neglect of the ' 
defendant in providing any of these things; or, if they believe 
from the evidence, that the husband was killed by an extra- 
ordinary and unforeseen collision, which was the result of the 
negligence or want of diligence on the part of defendant, or 
its agents, and without any want of ordinary care on the 
part of the husband who was killed, then the plaintiff is 
entitled to recover. But the defendant is not liable to this 
plaintiff for the death of her husband, if the defendant has 
used such diligence as the law, as above given you, requires. 

If you believe, from the evidence, that the plaintiff’s 
husband was killed by his own negligence, or, if you believe 
he was guilty of gross negligence, then she, as his wife, is 
not entitled to recover. A railroad company is not liable 
for loss occasioned by a collision of its trains, if the company 
and its agents have used the extraordinary care required by 
the law, and the party injured was guilty of gross negligence, 
or could have avoided the injury by exercising such care and 
prudence as a prudent and careful man will exercise to avoid 
danger. 

Again, I charge you, that the passengers on the cars are 
bound to conform to reasonable regulations, and if notice is 
given to them not to stand on the platform, they are bound 
to conform to the notice. This notice is given by being 
posted over the platform, and is given to notify passengers 
that the platform is a place of danger. The passenger being 
on the platform, may or may not prevent his recovery of 
damages while standing there. If the injury was the result 
of negligence of the company, or its agents, the injured pas- 
senger may recover, if he used ordinary care in trying to 
avoid the injury—but if he neglected to use such ordinary 
care to escape the injury, he is not entitled to recover. 

If the plaintiff, by ordinary care, could have avoided the 
consequences to himself, caused by the defendant’s negligence, 
he is not entitled to recover. 

No person shall recover damages from a railroad company 
for injury to himse]f, where the same is done by his consent, 
or is caused by his own negligence. But if the plaintiff and 
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the agents of the company are both at fault, the former may 
recover, but the damages shall be diminished by the jury in 
proportion to the amount of default attributable to him for 
his negligence. 

He read from fed. on R., 383; from Pierce, Am. R. R, 
L., 475; 28 Ga. &., 116; Code, secs. 2040, 2979, 2085, 
2913, 2914; 24 Ga. R., 366. 

By the plaintiff’s attorney, he had been requested to charge 
as follows : 

Ist. That a railroad company, in this State, is liable for 
any damage done to persons or property by the running of 
the locomotives and cars of such company, or for any damage 
done by any person in the employment or service of such 
company, unless such company shall make it appear that 
their agents have exercised all ordinary and reasonable care 
and diligence, the presumption, in all cases, being against such 
company. Code, sec. 2978. A carrier of passengers is bound 
also, to extraordinary diligence on behalf of himself and his 
agents, to protect the lives and persons of his passengers, and 
in case of accident and injury therefrom, it is incumbent on 
the company to show that such diligence was used, or they 
are liable. Code, 2040. 

2d. That, if it appears from the evidence that there was a 
collision of trains on defendant’s road as charged, and that 
the death of plaintiff’s husband was produced thereby, the 
facts of collision and injury therefrom make out a prima 
facie case for the plaintiff, and cast the onus on the defend- 
ant to show that such collision was not the result of negli- 
gence, but was the result of unavoidable necessity, which the 
utmost skill, care, and foresight could not have prev one 
Stokes vs. Salstanstall, 13 Peters, 191. 

3d. A common carrier, in this State, cannot limit his 
legal liability, either by publication on the doors of cars or 
elsewhere, or by entry on receipts or tickets sold. He may 
make an express contract, and will then be governed accord- 
ingly. Code, 2041, 3280. 

Ath. If, by the rules of this road, (see rule 18, in rule 
book), conductors have the entire management of the trains 
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and the hands employed upon them, and the jury believe, 
from the evidence, that the conductor told the passengers 
that “there was no danger, that a man had been sent back 
to warn the rear train, and that all was safe,” a failure on the 
part of said passengers to notice and obey warning given by 
other passengers (if such warning was given), does not show 
that such passengers were negligent of their own safety, or 
wanting in ordinary caution; that the train and passengers 
being under the exclusive management, care and control of 
the conductor, it is his duty to give the passengers notice of 
any real or apprehended danger, if in his power to do so; 
if the conductor fails to warn passengers under such circum- 
stances, it does not show a want of ordinary care on the part 
of a passenger, if he neglects to place himself in a position 
to avoid a collision or a danger that is unknown or unseen 
by himself, upon the expressed apprehensions of other pas- 
sengers, or of persons whom he does not know have author- 
ity on the train, or superior knowledge to himself, and of 
whose reasons for such apprehension of danger he is ignor- 
ant. In such a case, the passenger has a right to believe 
that the conductor is well informed, and would, if there was 
any real danger, notify his passengers of such danger, and 
provide for their safety. Laing vs. Colder eé al., 2nd Am. 
Railway Cases, 380; Pierce Am. R. R. Law, 475. 

5th. Common carriers of passengers are responsible for 
the slightest negligence resulting in injury to their passen- 
gers, and are required, in the preparation and management 
of their means of conveyance, to exercise the highest degree 
of skill and diligence which a reasonable man would use 
under similar circumstances. A railroad company is bound 
to provide skillful and careful servants of good habits, and, 
in every respect, competent for the posts they are to fill, such 
as engineers, brakemen, conductors, and signalmen, and is 
responsible not only for the possession of such care and skill, 
but also for the continued application of those qualities at all 
times. Pierce Am. Railroad Law, 470; Stokes vs. Salstan- 
stall, 13 Peters, 181; Laing vs. Colder e¢ al.,2 Am. Railway 
Cases, 381. And any failure to exercise the highest degree 
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of skill and diligence by such servants, when in the regular 
course of their employment, whether from a want of due 
skill, or an omission to exercise it, is gross negligence, and 
will render the company liable for any injury resulting to a 
passenger, although such servant may have, at the time, acted 
in disregard of the rules of the company, or in violation of 
express orders. Philadelphia and Reading Railroad vs. Derby, 
14 Howard, 486. 

6th. If there was imminent danger of a collision, and the 
conductor of the passenger train had reasonable ground to 
apprehend one, it was his duty to give notice to the passen- 
gers of his train of the approaching danger, and put them 
upon their guard, and more especially if his train was not 
in motion, and if the passengers had sufficient time to make 
their escape. The failure to give such notice was negligence, 
for which the defendant, in whose employment he was, is 
responsible. Laing vs. Colder e¢ al. ‘2 Am. Railway Cases, 
381. Redfield on Railways, 327, and note. 

7th. If the plaintiff’s husband was lawfully upon the 
railroad of defendant’s as a passenger, to be safely and 
securely conveyed as such passenger from Macon to Atlanta, 
and while so conveying him the collision occurred by which 
the plaintiff’s husband was killed, the defendant is liable for 
the injury. 

8th. If the collision by which the plaintiff’s husband 
was killed, was occasioned by the failure of the signalman 
sent back to warn the rear train, to go far enough back to 
stop it and prevent disaster, and said signalman had sufficient 
time for that purpose, the defendant is liable, although at 
the time he may have acted in violation of the orders of the 
conductor. 

See charge of Mr. Justice Greer, Philadelphia and Read- 
in Railroad vs. Derby, 14 Howard, 470. 

9th. The plaintiff’s husband, in traveling upon defend- 
ant’s train as a passenger, was not bound to anticipate 
or provide against danger not ordinarily incident to that 
mode of travel, or to place himself where he would be least 
exposed in case of a collision of trains. (Willis vs. Long 
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Island R. R., 32 Barbour, 399,) and that ordinary care 
which every one is required to take of their persons to 
escape the consequences of another’s act, is not such care as 
a very prudent or cautious person would take under different 
circumstances, but only that degree of care which may be 
reasonably expected from a person in the situation of the 
person injured, at the time of the injury; and if the plain- 
tiff’s husband had been assured by the conductor, or other 
agent of the company, just previous to the accident, that 
there was no danger, the jury are authorized to consider 
whether such assurance was or was not sufficient to quiet the 
apprehensions of a reasonable man, and cause him to neglect 
precautions he might otherwise have taken for his own safety. 
See Beers vs. Housatonic R. R. Co., 2 Am. Railway Cases, 
114. 

10th. The question of negligence is not a question of 
law, but one of fact, upon which the jury are to pass in 
making up their verdict ; and if they believe, from the evi- 
dence, that the defendant’s servants were grossly negligent 
on the night in question, and might have prevented the 
disaster by the exercise of proper care, skill and diligence, 
and have prevented loss of life by giving proper and suf- 
ficient warning to the passengers, and failed to do so, the 
plaintiff is entitled to recover, although her husband may 
have been guilty of slight neglect. See case referred to 
above. Also, Davis vs. M. & W. R. R. Co., 27 Ga., 113. 


AS TO DAMAGES. 


The widow is entitled to recover such damages as she 
has sustained by the loss of her husband, as well as such 
damages as the child or children may have sustained by the 
loss of their father, as against the person or corporation 
causing his death. Code, 2913. And if the jury believe, 
from the evidence, that the plaintiff is entitled to recover, 
they may give such damages as will compensate fully the 
plaintiff for the loss of her husband, which is the whole value 
of his life; they are to take into consideration, in computing 
the damages, what his life was shown to be worth by the 
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proof—the probable accumulations of a man of his age, 
habits, health, position in society, and pursuits, calling or 
occupation. If they can find a better rule, they are at 
liberty to adopt it. Pierce on American Railway Law, 261. 
Penn. R. R. Co. vs. McClosky, 23 Penn. State Rep., 526. 
Independently of the damages thus computed, the plaintiff 
is entitled to damages for the loss of the care, protection, and 
assistance of the husband and father. Paulk’s case, 24 
Ga., 369. 

In this case the widow recovers “for the homicide” of the 
husband ; the damages for which the right of action is given 
her, is not the loss to her as wife of the deceased, but the 
damages caused by the wrongful killing of her husband. 
The modification of the Act of 1850, (which vested the right 
of action in the administrator, and in case of insolvency, 
appropriated one-half of the recovery to the payment of the 
debts of the deceased,) by the Act of 1856, and by section 
2913 of the Code, was not intended to confer a benefit on the 
wrongful slayer, but on the widow, in the first instance, and if 
no widow, or if dead before final recovery, then on the child 
or children of the deceased. 

All these requests he charged, except the third. 

The Court had been also requested, by the defendant’s 
attorney, to charge as follows: 

1st. If the jury. shall believe the defendant, through his 
agents, exercised the extraordinary care and diligence re- 
quired by law, to prevent the collision, the plaintiff can not 
recover. ‘ 

2nd. If the jury shall believe that the defendant was neg- 
ligent, but that the deceased could, by ordinary care, have 
avoided the consequences to himself, caused by the defend- 
ant’s negligence, the plaintiff cannot recover. 

3d. If the jury shall believe that both the defendant and 
the deceased were negligent, and the deceased could not, by 
ordinary care, have avoided the consequences to himself of 
defendant’s negligence, then the plaintiff may recover, but 
the damages must be diminished in proportion to the amount 
of default attributable to the deceased. 
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4th. If the jury shall believe that the collision was caused 
by the negligence of the defendant ; but that at the time 
of the collision the deceased was standing on the platform 
of the cars, and did not have notice of the approaching train, 
then the damages must be diminished, in proportion to the 
default attributable to the deceased. 

5th. If the deceased, at the time of the collision, was 
standing on the platform, and had notice of the approaching 
train, and of the danger of a collision, and refused or 
neglected to abandon his exposed position when he could 
have done so, then the plaintiff cannot recover, and the jury, 
under their oaths, must return a verdict for the defendant. 


AS TO DAMAGES. 


1st. If the jury shall believe the plaintiff is entitled to 
recover—she can not, as widow, recover from the defend- 
ant, more than, as a wife, she was entitled to receive from her 
husband, and under the law, she is entitled from her hus- 
band to support and maintenance according to the position 
and circumstances of the family in life. 

2d. If “income” is the proper basis: for the measure of 
damages, it is not a speculative or uncertain income, but a 
fixed income, based on the value of the deceased’s services { 
and the rule for ascertaining the present value of'a fixed and 
certain annuity, can not be applied to ascertain the present 
value of a speculative and uncertain income from trade. 

All of which charges the Court gave as requested, except 
those “as to damages,” which he refused, and charged, upon 
that question, as requested by counsel for plaintiff. 

The verdict of the jury was for the plaintiff, for $7,775 00 
and costs. 

Thereupon each party moved for a new trial. The com- 
pany complained that the Court erred, Ist. In holding that 
said interrogatory was not leading. 2d. In admitting said 
opinions of Adams. 3d. In rejecting the answer as to the 
general opinion of the passengers, etc. 4th. In rejecting 
said published card. 5th. In refusing to charge, as requested 
by them, as to damages, and in charging on that subject as 
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requested by plaintiff’s attorneys. 6th. In saying, several] 
times during the charge, “what gives me most trouble in 
this case is the question of damages.” And lastly, because 
the verdict was contrary to evidence, etc. The record does 
not show that the Court used the remark quoted in said 
sixth ground. 

Plaintiff’s attorneys moved for a new trial upon the follow- 
ing grounds, to wit: Because the Court erred— 

Ist. In admitting to be read to the jury, as evidence 
against the objection of plaintiff, the statement of the witness, 
William H. Whitfield, “I do not suppose Messrs. Rogers 
‘and Johnson would have been hurt had they done like- 
wise,” (kept their seats). 

Also, the statement of the witness, James W. White, 
against their objection: “It is my opinion he (Johnson) 
could not have been in his seat at the moment of collision, 
but was at the door, or on the platform.” And _ also, in 
allowing all and any like statements of op‘nion of the other 
witnesses against the objection of plaintiff. 

2d. In rejecting the written opinion of Professor Charles 
¥. McKay, as to the measure of damages, and mode of ascer- 
taining the same. (This must mean in not adopting it 
in the charge, for, as evidence, it was not rejected). 

3d. In charging the jury, “If the jury believe, from the 
evidence in the case, that the husband of the plaintiff was 
killed by an extraordinary and unforeseen collision, which 
was the result of the negligence or want of diligence on the 
part of the defendant, and without any want of ordinary care 
on the part of the husband who was killed, then the plaintiff 
is entitled to recover.” The Court should have charged the 
above principle, leaving out the words italicised. The Court 
also erred in still further qualifying said principle by adding 
thereto, “ but the defendant is not liable to this plaintiff for 
the death of her husband, if the defendant has used such 
diligence as the law, as above given you, requires.” 

4th. In charging the jury, “If you believe, from the 
evidence, that the plaintiff’s husband was killed by his own 
negligence, or if you believe he was guilty of gross negli- 
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gence, then she, as his wife,is not entitled to recover. A 
Railroad Company is not liable for loss occasioned by a col- 
lision of its trains, if the company and its agents have used 
the extraordinary care required by the law, and the party 
injured was guilty of gross negligence, or could have avoided 
the injury by exercising such care and prudence as a prudent 
and careful man will exercise to avoid danger. 

5th. In charging the jury, “ Again, I charge you that the 
passengers on the cars are bound to conform to reasonable 
regulations, and if notice is given to them not to stand on 
the platforms, they are bound to conform to the notice. The 
passenger being on the platform, may or may not prevent his 
recovery of damages done while standing there. If the 
injury was the result of negligence of the company or its 
agents, the injured passenger may recover, if he used ordi- 
nary care in trying to avoid the injury, but if he neglected 
to use such ordinary care to escape the injury, he is not 
entitled to recover; if the plaintiff, by ordinary care, could 
have avoided the consequences to himself, caused by the 
defendant’s negligence, he is not entitled to recover. 

6th. In refusing to charge the jury, as requested by plain- 
tiff’s counsel, in writing, “That a common carrier in this 
State cannot limit his liability, either by publication on the 
doors of the cars or elsewhere, or by entry or receipts, or 
tickets sold. He may make an express contract, and then 
will be governed accordingly.” 

7th. In charging the jury, “That, if the jury shall believe 
the defendant, through his agents, exercised the extra- 
ordinary care and diligence required by law, to prevent the 
collision, the plaintiff can not recover.” 

8th. In charging the jury, “ That, if the jury shall believe 
that the defendant was negligent, but that the deceased tould, 
by ordinary care, have avoided the consequences to himself, 
caused by the defendant’s negligence, the plaintiff can not 
recover.” 

9th. In charging the jury, “ That, if the jury shall believe 
that both the defendant and the deceased were negligent, and 
the deceased could not, by ordinary care, have avoided the 
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consequences to himself of defendant’s negligence, then the 
plaintiff may recover, but the damages must be diminished 
in proportion to the amount of default attributable to the 
deceased.” 

10th. In charging, “ That if the jury shall believe that the 
collision was caused by the negligence of the defendant, but 
that at the time of the collision, the deceased was standing 
on the platform of the cars, and did not have notice of the 
approaching train, then the damages must be diminished in 
proportion to the default attributable to the deceased.” 

11th. In charging the jury, “That if the deceased, at the 
time of the collision, was standing on the platform, and had 
notice of the approaching train, and of the danger of a col- 
lision, and refused or neglected to abandon his exposed posi- 
tion when he could have done so, then the plaintiff cannot 
recover, and the jury, under their oaths, must return a ver- 
dict for the defendant.” 

12th. Because the verdict is contrary to the evidence. 

13th. Because the verdict is contrary to the law, the weight 
of, and against, the evidence. 

14th. Because the damage recovered is inadequate compen- 
sation for the injury sustained by plaintiff under the evidence 
submitted. 

The Court refused to grant a new trial, and of this refusal 
both sides complained, and each here assigned as errors the 
said points in their respective motions for a new trial. 


Coss & Jackson, WurrrLe & Gustin, B. H. Hr11, for 
the Macon and Western Railroad Company, made the follow- 
lowing points and citations of authorities: The company 
might reasonably require passengers to keep off the platforms 
of the cars, and passengers were bound to do so. Irwin’s 
R. Code, sec 2048. Mitchell vs. W. & A. R. R., 30 Ga. 
R., 25. Pierce on Am. R. R. L., 248, 490. Redfield on 
R. Ways, 26, 348. If Johnson’s negligence caused the dam- 
age, his widow cannot recover. Irwin’s R. Code, sec. 2980. 

In giving the charges as stated, and refusing to charge as 
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requested, as to the rule for estimating the damages, the 
Court erred. 

‘In considering this ‘question of the proper rule for assess- 
ing damages in cases of this kind, a brief reference to the 
legislation of the State on the subject will not be out of 
place: Prior to the Act of 1850, (Cobb’s Digest, 476), no 
recovery could be had by any one for a tort of this character. 
By that Act, the right of action was given to the “legal rep- 
resentatives of such deceased, to have and maintain an action 
at law against the person committing the act from which the 
death has resulted, one-half of the recovery to be paid to the 
wife and children, or the husband of the deceased, if any, in 
case of his or her estate being insolvent.” This Act was 
subsequently amended, and by section 2920, (new Code), it 
is provided that, “ A widow, or if no widow, a child or chil- 
dren, may recover for the homicide of the husband or parent; 
and if suit be brought by the widow or children, and the 
former, or one of the latter dies pending the action, the same 
shall survive, in the first case, to the children, and in the 
latter case, to the surviving child or children.” 

By this legislation, it appears that, at first, a right of action 
was given to the legal representatives of the deceased in such 
eases, in part for the benefit of the deceased’s estate, and in 
part for the benefit of his wife and children, if he died insol- 
vent. By the last Act, the right of action is taken away 
from the legal representatives, and the cause of action, as far 
as the estate is concerned, is put upon a footing with all other 
torts, and does not survive to his representatives. This last 
provision of the law looks alone to the widow, and if no 
widow, to the child or children, husband or father. 

This view is sustained by the high authority of the English 
Courts, construing the Act 9 and 10 Victoria, which is-very 
similar in its provisions to our own law. There, the right 
of action is given to the legal representative, but it is for the 
benefit of the family. In the case of Blake vs. Midland 
Railway Company, 83, English Common Law Reports, the 
income of the deceased was calculated at £850 a year. “The 
learned Judge suggested to the jury, as a mode of estimating 
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the pecuniary loss, to take so much per annum of that sum 
as a wife living with her husband, and maintained according 
to her station in life, might be supposed to enjoy.” The jury 
found a verdict of £4,000. A new trial was granted, on the 
ground that the damages were excessive. The same doctrine 
was held by the Supreme Court of Pennsylvania, that the 
widow could recover the pecuniary loss sustained by her, 
viz: “a reasonable support and maintenance for herself.” 
Pennsylvania Railroad Company vs. Kelly, 31 Pennsylvania 
State, 373. The same plaintiff vs. Zebe ct ua., Id., 318, 
The Court erred in saying to the jury, in his charge, “ What 
gives me the most trouble in this case, is the question of dam- 
ages,” and repeating the same several times. 9 Ga. R., 335; 
30 Ga. R., 241. 

The Court erred in ruling out the said card of the passen- 
gers. This card should have been received as a part of the 
“res geste. 


Lyon, Irwin, B. H111, for Mrs. Johnson, as to passen- 
ger standing on the platform, cited Wells vs. Long Island 
R. R., 32 Barber’s N. Y. R, 105; Mitchel vs. W. and A. R. 
R., 30 Ga. &., 22; Stokes vs. Salstanstall, 13 Peters R.; 
Paulk’s adn’r vs. So. W. R. R. Co., 24 Ga. R., 265; Pierce 
on R. R., 476; Redfield do., 433; Carroll vs. N. Y. and N.. 
H. R. R., Duer’s R., 571; 9 Rich. R., 86. They reviewed 
the statutes and authorities cited by the company’s attorneys 
as to the rule for damages, and cited 5 Wallace R., 90; 
Pierce’s R. R. L., 258, (note 1), 261; Penn. R. R. Co. vs. 
McClosky, 23; Penn. StateR., 526, and Pauwlk’s adm’r vs. So. 
W. R. BR. Co., 24 Ga. R., 365. | 


McCay, J. 


This case comes before the Court on a double bill of excep- 
tions. The verdict was for the plaintiff. The defendant moves 
for a new trial, on the ground, first, of error in the Court 
in admitting and in excluding testimony, but mainly on the 
ground that the Court erred in his charge to the jury as to 
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the measure of damages, and on the ground that the verdict 
of the jury was contrary to the evidence. 

The plaintiff moves for a new trial on several minor 
grounds, but mainly on the ground ‘that the Court erred in 
charging the jury, (this being a suit against a railroad com- 
pany for the homicide of a passenger,) that the plaintiff could 
not recover if her husband, by the exercise of ordinary care, 
could have avoided the consequences to himself of the defend- 
ant’s negligence. 

1. It is true that there is a special title in the Code, see- 
tions 2978 to 2985, concerning damayes by railroads, and 
that there are several more stringent rules provided against 
railroad companies, regulating their liability for damages, 
than are provided against individuals. We do not, however, 
see any reason why the general principles contained in sec- 
tions 2917 to 2921, should not apply to physical injuries by 
railroads. Indeed, it is from section 2920 that the plaintiff 
in this case gets her right to recover at all. The rule, sec- 
tion 2921, “If the plaintiff, by ordinary care, could have 
avoided the injury to himself, caused by the defendant’s 
negligence, he cannot recover at all,” applies, in our opinion, 
to all cases, and it is a wise and just rule. 

The man who neglects ordinary care to avoid an injury, 
has no just right to seek redress, if that injury is produced 
by the negligence of another, and we see nothing in the char- 
acter of a railroad company which should subject it to dam- 
ages for an injury caused by the neglect of its agents, where 
the person injured might, by the exercise of ordinary care, 
have avoided the consequences to himself. It is objected that 
this is a harsh rule, and it is even contended, that, though in 
the Code, it is not law, because beyond the power of the 
compilers, who were not authorized to make law. It is suffi- 
cient for this, to say, that both the Constitutions of 1865 and 
1868 adopt the Code, and it is not worth while to discuss the 
extent of the powers of the compilers. Nor is this rule less 
hard upon the defendant than was the common law. Mr. 
Pearce, American Railroad Law, 272, announces it as a gen- 
eral principle of the common law, ‘That the rule resulting 
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from all the authorities is, that a party suffering injury” by a 
collision, cannot recover if he was himself chargeable with a 
want of ordinary care, and thereby contributed to the injury. 
And in Laing vs. Colder, 8th Barr, it was decided, ‘“ That 
the company is not chargeable for an injury to a passenger 
which would not have occurred but for his own negligence, 
or to which his own negligence substantially contributed, not- 
withstanding the company itself is chargeable with a breach 
of duty.” 

Our own Courts, previously to the Code, had substantially 
adopted the same rule, and in 19 Ga. F., 440, this Court, in 
effect, announces the rule as it exists in this section of the 
Code. 

Our Code, sec. 2970, requires a railroad company to prove, 
affirmatively, diligence on its part, and declares that the pre- 
sumption is, in all cases, against the company. It also pro- 
vides, sec. 2980, that “if the complainant and the agents of 
the company are both at fault, the former may recover, but 
the damages shall be diminished by the jury, in proportion to 
the amount of default attributable to each of the parties.” 

The common law rule was, that however negligent the 
defendant may have been, yet, if the negligence of the plain- 
tiff contributed to the injury of the plaintiff, he was without 
remedy. Sedgwick on Damages, 468. 

There could be at common law no apportionment of dam- 
ages. See cases cited, Pierce on Am. R. R. Law, 272-275; 
Angel on Carriers, 642. A wrong-doer himself, who has 
contributed to an injury sustained, cari not ask for redress, 
8 Man., and Gran & Scott, 114. 

2. Our Code, however, in the case of railroads, adopts a 
different rule, and provides, in certain cases, for an apportion- 
ment of the damages according to the fault of both parties. 
This, as is said by Judge Benning, in 26 Ga., 250, was the 
English Admiralty rule, and, taken in connection with the 
rule in sec. 2921 of the Code, is wise and just. As a matter 
of course, these rules are to be taken together. Mere want 
of ordinary care, on the part of the plaintiff, will not relieve 


the defendant, unless he be totally free from fault. Taken 
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together, as we understand the two sections, sec. 2921 and 
sec. 2980, the rule in Georgia is this: “If the plaintiff, by 
the exercise of ordinary care, could have avoided the conse- 
quences to himself of the defendant’s negligence, he can 
not recover at all. But in other cases, (that is, in cases 
where, by ordinary care, he could not have avoided the con- 
sequences of defendant’s; negligence,) the circumstance that 
the plaintiff may have, in some way, contributed to the 
injury sustained, shall not entirely relieve the defendant, but 
the damages shall be apportioned according to the amount of 
default attributable to each. And it seems to us, that the 
Code thus happily settles a subject upon which there has 
been some conflict of opinion, and no little display of learn- 
ing and argument. 

3. We have not been able to agree with the Court below 
as to the rule to be adopted for estimating the damages which 
the wife has suffered by the homicide of the husband. This 
isa new question not only in Georgia, but wherever the 
common law is in force. The right to sue at all, depends 
upon the statute, and the rights of the parties must turn 
upon its terms. Our first Act gave the right to sue to the 
administrator, and enacted that, if the estate was insolvent, 
one-half the recovery should be paid by him to the wife and 
children. Act 23d February, 1850. The Act of 1856, 
declared the right to vest in the wife, if any; if not, in the 
children, and if none, in the legal representatives. 

Under these Acts, we are inclined to think it was the 
intention of the Legislature to give a remedy for the full 
value of the deceased’s life. But the Code drops the legal 
representatives altogether, and gives the right only in case of 
the homicide of a husband or parent, and only to the widow, 
or, if none, to the children. Code, sec. 2920. This change 
in the law is significant. Why is no remedy given, except 
in case of the death of a husband or parent, and why are the 
representatives dropped? Simply, as it seems to us, because 
it was intended only to give to the wife damages for her loss, 
or, if no wife, then to the children, for their loss. What, 
then, is the loss of the wife? Her legal loss? It is that 
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which she was, by law, entitled to from her husband, a 
reasonable support, according to his condition in life. We 
are aware that this is but a poor compensation for the loss of 
a loved one. But would any pecuniary rule meet the actual 
damages? We trow not, and we do not suppose anything 
was intended, by the Legislature, but to supply the loss to 
the wife of her actual legal rights, by the death of her hus- 
band. Anything more than this, would set us adrift, with- 
out chart or compass. The real value of a life, is incalcula- 
ble, and its actual money-value is all that can be estimated, 
But neither the wife nor the children have any legal right in 
the earnings of the husband or parent, except for a reasona- 
ble support, according to his condition in life. He may, it 
is true, give them more, or, if he dies without disposing of 
his estate, they will inherit it. But they have, in law, no 
pecuniary interest, no legal right in his property, except, as 
we have said, for a reasonable support, according to his con- 
dition in life. This, they have a right to demand, and this, 
in our judgment, will, upon the whole, best satisfy the 
peculiar language of the Code, and the history of the legis- 
lation in this State on this subject. In estimating the dam- 
ages, therefore, in a case where the wife is suing for the 
homicide of her husband, who was without fault, the jury 
are to inquire what would be a reasonable support for the 
wife, according to the circumstances in life of the husband, 
as they existed at his death, and as they may be reasonably 
supposed to exist in the future, in view of his character, 
habits occupation, and prospects in lift, and when the annual 
money-value of that support has been found, to give, as 
damages, its present worth, according to the expectation of 
life of the deceased, as ascertained by the mortuary tables of 
established reputation. This rule, as we believe, will ap- 
proach nearly to a means of measuring the actual legal 
money-value of the life to the wife, though we do not pre- 
tend that it will, at all, compensate her for the loss of her 
husband—that, money, to any amount, cannot do, and it is 
vain to attempt it. 

We have said nothing as to the children, and are free to 
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say that their status, in an action of this kind, has given us 
much trouble. In the estimate of damages, ought they to be 
considered? The statute is not clear upon the subject. If 
the widow recovers, she recovers in her own name, and she 
holds the recovery in her own right. The children have no 
claim upon it. She may marry, and thus convey it to a 
stranger, or dispose of it at her pleasure. Why should any 
claim of theirs be considered in a suit by the wife? On the 
other hand, if there be no widow, the children may sue, and 
if she die pending her action, the same shall survive to the 
children. Code, sec. 2920. And it is also true that, by the 
homicide of the husband, an additional moral, if not legal, 
duty is cast upon her for the support, at least, of minor chil- 
dren. In the decision of the Court, at the head of this 
opinion, we have said nothing about the child or children, 
believing that, in a suit by the wife, her loss is the only mat- 
ter for consideration. The statute is very meagre in its pro- 
visions. It does not provide full remedies, and we do not 
feel authorized to extend it beyond its terms. We hope the 
Legislature may make the law, upon this subject, more pre- 
cise. What is so uncertain as children? Does it mean minor 
children only, or all children? In a matter of such impor- 
tance, the law ought to be clear, and as the right here given, 
is one wholly the creation of the Legislature, we hope it may 
be more accurately defined by that body. On principles of 
justice, the widow and children stand on the same footing ; 
yet, as the right of action is given only to the widow, the 
recovery will be for her sole benefit. We do not feel, there- 
fore, that the rights of the children, or the damage to them, 
where the suit is by the widow, is matter for consideration. 

4. An experienced railroad man, who has made the man- 
agement of cars, engines, etc., his business for years, is as 
fairly an expert as one skilled in any other art, and his 
evidence stands upon the same footing. We think, however, 
that the explanation Ly Mr. Adams, of the meaning which 
the railroad companies with which he had been connected 
attached to the notice that “passengers must not stand on 
the platform,” was not proper evidence. The words stand 
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for themselves. Suppose he had undertaken to explain by 
stating that they meant something more, instead of some- 
thing less than their plain import. Ought that, too, to be 
evidence? The facts of this case show that the platform is 
not a safe place, even when the car is not in motion. The 
old rule is the safe one. Let the words speak for them- 
selves. If the door is opened at all, there is no limit. 1] 
Greenleaf Ev., sec 280. 

5. The precise position of Mr. Johnson, at the moment 
of the collision, is not positively known. He was found on 
the ground; he had been on the platform very shortly 
before. The witnesses stated the facts, where they saw him 
and where he was found. It is sometimes very difficult to 
draw the line between what is evidence, as a fact, and what 
is a conclusion of the witness. Much of what we state as 
fact, is, in truth, only the conclusion of our minds from very 
conclusive evidence. The statement that a man remained 
an hour in a room, may safely be made by one who saw him 
go in and come out, and who, having good opportunities, 
failed to see him come out in the mean time, and yet after 
all it may be, and is,a mere conclusion. We think the 
opinion of the witness is not evidence. If the witness state 
the presence of the deceased on the platform, at the moment 
of the collision, as a fact, and it afterwards appear that this 
is only his conclusion, from his presence there immediately _ 
before and his position afterwards, we think his evidence 
ought not be excluded. His statement of the fact is weak- 
ened, it is true, but it is often very difficult to draw the line, 
when, in such a matter, fact ends and opinion begins. We 
do not think there is any danger that the jury should be 
misled. If his statement is only given as opinion, it is 
inadmissible. 

6. The card was, without doubt, inadmissible. All the 
parties to it were competent witnesses. It might be used, 
perhaps, to contradict or qualify the evidence of any witness 
who signed it, if proper foundation was laid, as in case of 
other statements, but not as original evidence. We know of 
no rule that justifies its admission. It is not even the state- 
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ment of one of the parties to the issue. As a part of the 
res geste, it must have been during the occurrence, or so 
nearly coincident as to be free from all suspicion of after 
thought. Code, sec. 3720. This was next day, and after 
much dispute and crimination, and, as the other evidence 
shows, against the first impressions of the passengers. 

7. The liability of a common carrier, for injury to a pas- 
senger, is somewhat different from his liability for goods. 
The latter he stores away at his own discretion, the former is 
a sentient being, and has certain duties of his own to perform. 
The company may make reasonable rules to regulate the con- 
duct of its passengers, and it is the duty of passengers to 
comply with those rules. Code, 2043. More especially is 
this true, when the rule is for the passenger’s own safety. 
The platform, as is plain to the meanest capacity, is not made 
to stand upon. The company provides seats, and a shelter 
for its passengers, and the platform is, as to them, but the 
passway to their proper place; and it is a reasonable and 
proper rule, which the company may prescribe, that passen- 
gers should not stand upon the platform. It is a rule for 
the railroad’s own convenience ; passengers are in the way, a 
hindrance to the proper management of the train, in that 
position. It is also true, that it isa place of danger. Whilst 
the cars are running it is emphatically so, but even when the 
cars are not in motion, it is an unsafe place. 

8. The evidence of the notice was very strong; sufficient 
to cast the onus of want of knowledge on the plaintiff. In- 
deed, at this day, considering the familiarity of all classes 
with railroads, and the evidence which the very nature of 
the case offers, it would seem that, prima facie, every person 
ought to know that the platform is not a passenger’s place, 
except to pass over. Suppose one were to stand on the steps, 


or mount the railing, or get on the top of the car, would 


not the presumption be against him? 

We cannot but think that the jury in this case have not 
given due consideration to the negligence of the deceased. 
The evidence is conclusive that he was on the platform, and 
that his position was, in fact, the occasion of his death. There 
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is evidence, too, that he was warned by one of the company’s 
employees of the impending danger, in time to have avoided 
the consequences ; others did avoid it, under the same warn- 
ing. We are not disposed, however, to hold a man, under 
such circumstances, to the same coolness and wisdom of ac- 
tion as after the event, and as calm spectators, we may think 
we would have made use of. Something, perhaps much, 
must be allowed for alarm and confusion and temperament, 
We do not, therefore, hold that, under the evidence, it is 
clear he could have avoided, by ordinary care, the conse- 
quences of the defendant’s negligence. We do think, how- 
ever, that though the company was at fault, the deceased was 
also very careless, nay reckless. -He had no business on the 
platform, it was a place of danger, and always is. It was 
known to him that a train was coming. He was warned by 
several of the danger, and ordered by one of the company’s 
employees to get off, as danger was imminent. 

9. After the warning, and after he heard the coming 
train, a passenger went into the car, got his valise, came out, 
again warned the deceased, got off the train, went to the side 
of the track, saw the coming train, and again, in a loud 
voice, gave warning; and yet, deceased, foolishly or reck- 
lessly, stood his ground. It is, too, a significant fact, that he 
had been drinking, and was on the platform, with his hat off. 
We think both parties were at fault, and, under sec. 2980 of © 
the Code, the damages ought to be diminished by the jury, 
in proportion to the fault of each. We do not think the 
jury has done this. We would not* measure their verdict 
with accuracy. The jury are the judges of the facts, and it 
is only when they are so wide of the mark as to indicate pas- 
sion, mistake, or some error, based upon misunderstanding 
of law, that a court ought to interfere. We think, in this 
case, under the evidence, as it is before us in the record, the 
jury have either mistaken the law, or have acted under the 
influence of passion, natural, perhaps, in view of the parties, 
but still, illegal. In view of all the facts, and of the law, 
as we understand it, we think the verdict is wrong, and the 
damages, under the evidence, excessive. 

Judgment reversed. 
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Ror, cas. ejec., and JoHN PoLLaRD, tenant, plaintiff in 
error, vs. DoE, ex dem., of E. B. Tart, ex’r, ete., defendant 
in error. 


1, An adverse possession of real estate, under written-evidence of title 
from the 5th of November, 1856, until the 24th of September, 1867, 
gives a good title against all persons not under disability to sue. 

2. Since the 1st of January, 1863, the time when the Code went into 
operation, there has not been any statute of limitations in this State, 
as to suits for real property. An actual adverse possession, under 
written evidence of title. for seven years, gives a good prescriptive 
right, as against all persons not under disability to sue. 

3. The Ordinance of the Convention of 1865, declaratory of the suspen- 
sion of the statutes of limitations since the 19th of January, 1861, and 
enacting that they should continue suspended until civil government 
should be fully restored, inasmuch as it creates no disability to sue, 
did not operate so as to prevent the ripening of a prescriptive title 
under the Code, so far as that title is dependent on a possession since 
the Ist of January, 18638. 

4, A party setting up a prescriptive right under the Code, may tack to 
his possession, since the Ist of January, 1868, a possession, good 
before that time, as part of a defense under the statute of limitations, 
if his possession has been continuous. 

5. When a new lessor of the plaintiff is introduced, by way of amend- 

’ ment to an action of ejectment, the case, as to that demise, is to be 
tried as though the action had not been commenced until the date of 
the amendment. 


Ejectment. Statute of Limitations. Prescription. De- 
cided by Judge WorrILL. Chattahoochee Superior Court. 
September Term, 1868. 


In 1860, ejectment was brought by John Doe, upon the 
demise of Rolly Hopper against Richard Roe, casual ejector, 
and John Pollard, tenant in possession. On the 24th of 
September, 1867, the declaration was amended by laying a 
new demise in the name of Edmond B. Tait, as executor of 
the last will and testament of Rolly Hopper, deceased. The 
defence was the statute of limitations. The plaintiff’s at- 
torney read, in evidence, the plat and grant of the prem- 
ises in dispute, from the State of Georgia to Rolly Hopper, 
dated 24th of December, 1836, and the letters testamen- 
tary of said Tait as such executor, dated in 1857, He then 
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examined, as a witness, the tenant, who stated that he had 
been in possession of said premises ever since the 5th of 
November, 1856 ; that he bought the lot from one Seymour R. 
Bonner, paying him therefor $150 00, in good current bank 
bills; that he made the purchase in good faith, believing 
Bonner had a good title, immediately took possession, and 


~ had held peaceable and quiet possession, in good faith, ever 


since; had cleared part of the land, built a house, ete. 
(There was some testimony as to mesne profits, etc., but the 
same is unnecessary here). 

The plaintiff closed. The defendant’s attorney read, in 
evidence, a deed from said Bonner to said Pollard, dated the 
5th of November, 1856, and closed. 

The Court charged the jury that the statutory bar had not 
attached, for as much as the Convention of 1865, on the 31st 
of October, 1865, passed an Ordinance enacting that the 
statute of limitations, in all civil and criminal cases, was; 
and had been, suspended, from the nineteenth day of Janu- 
ary, 1861, and that, although the Legislature did not stop 
the running of the statute of limitations until the 14th of 


- December, 1861, still it was competent for the Convention to 


declare said statute suspended from said 19th of January, 
1861. 

The jury found for the plaintiff. Defendant’s attorneys 
say said charge was erroneous. 


Wituiams & THornton, M. H. BLANForp, (represented 
by Judge Rich. H. Crarx,) for plaintiff in error, said: 
There can be no recovery by a dead man. 24 Ga. R., 494; 
29 Ga. R., 45. A new demise is a new action. 30 Ga. R., 
873. The war ended when hostilities ended. Armstrong vs. 
Jones, 34 Ga. R., 312. The suspension was not till 14th 
December, 1851. The recital to the contrary, by the Ordi- 
nance of 1865, does not bind the courts. As to retroactive 
statutes, they cited: 1st. Kent’s Com. 455-6, and note. 
Constitution of 1868, art. 2, sec. 5. Dougherty vs. Bethune, 
7 Ga. R., 90-92; Searcy vs. Stubbs, 12 Ga. R., 439, and 
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cases cited, particularly 4 Wheat. R., 200 and 207; 12 
Wheat. R., 378. 





Peasopy & BRANNON for defendant in error. 
McCay, J. 


This was action originally brought in 1860, in the name 
of John Doe, ex dem., Rolly Hopper vs. Richard Roe and 
John Pollard, tenant-in-possession. On the trial, plaintiff 
introduced letters testamentary to one Edmund B. Tait, on 
the estate of Rolly Hopper, dated in 1857. As this showed 
Rolly Hopper to have been dead at the commencement of the 
suit, the plaintiff, on the trial, 24th September, 1867, added 
a new demise, in the name of Tait, executor. © 

Defendant proved possession ever since the 5th of Novem- 
ber, 1857, under a written deed from one Bonner, and relied 
upon his statutory title. The grant was to Rolly Hopper.’ 
The Court charged the jury that the several Acts, (1860- 
1865), suspending the statute of limitations, prevented the 
attaching of the statutory bar, and there was a verdict for - 
the plaintiff. There was no question made in the case, as to 
whether Rolly Hopper was or was not dead at the time of 
defendant’s taking possession. By the facts in this record, it 
appears that the defendant went into the possession of the 
premises in dispute, on the 5th of November, 1856, and has 
continued in possession eversince. It further appears that he 
claimed the land in his own right, and under “ written evi- 
dence of title.” Clearly, his title is good, unless, by reason 
of the various Acts, suspending the statute of limitations, 
he is prevented from taking advantage of his adverse posses- 
sion, under written evidence of title, for seven years. We 
have decided, at this term, that the statutes of limitations 
were suspended during the war, and up to the restoration of 
civil government, by various Acts on the subject. We do 
not think, however, that this suspension can operate in this 
case, to defeat the defendant. 

2. By the Code of Georgia, which went into operation on 
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the Ist of January, 1863, the whole theory of the law, upon 
the effect of a statutory possession, is altered. There is, in 
the Code, no statute of limitations, fixing a period within 
which actions shall be brought for the recovery of real or 
personal property. 

The object of such statutes, to-wit: the protection of a 
bona fide possession, under claim of right, is attained by pro- 
viding that adverse possession of lands, under written evi- 
dence of title for seven years, and adverse possession of per- 
sonal property for four years, shall give a title by prescrip- 
tion. Sees. 2641, 2643. 

Section 2644 provides that “No preseription works against 
the rights of a minor during infancy, of a married woman 
during coverture, etc., and section 2645, has a general pro- 
vision, that a prescription commenced, shall cease against 
persons under disability, pending the disability. By other 
sections of the Code, under this same title of prescription, 
there is a careful accommodation of this new doctrine to the 
various exigencies of society, so as to prevent injustice. It 
is, however, perfectly apparent that it was the intent of the 
compilers of the Code to drop altogether the statute of lim- 
itations of suits for the recovery of real or personal property. 

It follows, therefore, that since the 1st of January, 1863, 
there has existed, in Georgia, no statute of limitations as to 
suits for realty. The Acts suspending “ The Statute of Lim- 
itations” do not apply to actions of ejectment after the 1st 
of January, 1863, since, after that date, we had no such 
statutes applying to such actions. 

3. So far, therefore, as the rights of this defendant depend 
upon a possession since the Ist of January, 1863, the sus- 
pensions of the statute of limitations do not affect him; 
they create no disability to sue, and, as we understand the 
Code upon this subject, the whole period, from the 1st of 
January, 1863, till the bringing of this suit, is to be counted 
in favor of the defendant. 

4, Weare of opinion, also, that the defendant may tack 
to his possession, since the 1st of January, 1863, any pre- 
vious possession, which would have been a good defense under 
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the statute of limitations. It certainly was not the intent of 
the Legislature, by this charge, in the theory of the law, to 
deprive a party in possession of any right he had already 
acquired. The possession, in this case, had begun in Novem- 
ber, 1857, and at the suspension of the statutes, on the 14th 
of December, 1861, he had an adverse possession of over four 
years. 

From the 14th of December, 1861, to the Ist of January, 
1863, the statutes were suspended. But after the 1st of Jan- 
uary, 1863, there was, as to realty, no statute of limitations. 
The law of prescription then went into operation, and has 
continued since. Looking to the object of such laws, we 
cannot suppose that the Legislature could have intended that 
possessions which had been running and ripening into title 
before the 1st of January, 1863, should be lost, and we, 
therefore, conclude that persons in possession adversely under 
written evidence of title, on the 1st of January, 1863, started 
under the new law, with whatever of right they had already 
acquired under the statute of limitations. And they may 
tack to their possession, since the Ist of January, 1863, any 
possession previously to that time, which might have been 
counted under the plea of the statute. 

5. Under our liberal laws upon the subject of amend- 
ments, we see no objection to the introduction, at any time 
before trial, of a new lessor of the plaintiff in an action of 
ejectment. But, as to him, it makes essentially a new suit. 
It may be that he has no connection, at all, with the previous 
parties; at any rate, this Court, in the case of Roe et al. vs. 
Doe et al, 30 Ga. R., 873, has decided that the titles of the 
several lessors are different causes of action, and, for purposes 
of defense, the action, as to each one of them, is to be consid- 
ered as commenced when that one is introduced into the 
declaration. This amendment was made September, 1867, 
and, therefore, up to that time, the defendant, as to that 
lessor, was in adverse possession. 

We think, for these reasons, the Court below was in error, 
and that a new trial ought to be had. 
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JosEPH J. PEARCE et al., plaintiffs in error, vs. E. M. Bruce 
& Co. defendants in error. 


1. When A, a warehouseman, files a bill against B and C, partners, also 
warehousemen, alleging that they, as factors for D, had, in conjune- 
tion with D, illegally got possession of certain cotton which had 
been stored with A by various persons, and had removed it out of this 
State, to be sold on D’s account, and prayed that B and C be enjoined 
from paying the proceeds to A, and that they be decreed to account to 
A for the value of the cotton: 

Held, That this isa bill for account, and, that the true owners of the 
cotton (A’s principals) ought to be parties to the bill. 

2. In equity, all parties at interest must be made parties to a bill, if they 
be within the jurisdiction, and when a bill is filed against two partners, 
who are both served, and answer, (the bill praying an account for part- 
nership acts,) and one of the partners dies: 

Held, That his personal representatives must be made parties to the bill, 
unless it affirmatively appears that he died non-resident, and that the 
estate has no interests in this State. 

3. When a bill was filed against a partnership, and after both have ans- 
wered, one of the firm dies, it is not error to permit, before parties 
are made, an amendment, correcting a misnomer as to the Christian 
name of the deceased partner. 

4. When a suggestion is, in fact, made of the death of a party, and 
entered on the Judge’s docket, it is not error, even after judgment, to 
allow the entry to be made on the minutes, nunc pro tune. 

5. It is the duty of the Clerk to transcribe on the minutes, each day, all 
the entries on the Judge’s docket showing action in a cause, when that 
action does not otherwise appear on the minutes. 


Equity. New trial granted. By Judge Gipson. Rich- 
mond Superior Court. January Term, 1868. 


The bill of Joseph J. Pearce against E. M. Bruce & Co. 
and James Pearce, contained the following, in substance : 
In February, 1865, complainant was a warehouse and com- 
mission merchant in Augusta, Ga., and had stored in his 
warehouse a large quantity of cotton, belonging to divers 
persons, to whom he had given his warehouse receipts for 
the same. On the tenth day of that month, the military 
authorities, under the pretense of public necessity, without 
complainant’s consent, took all of the cotton from the ware- 
house, and about six hundred bales of it were left on the 
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bank of the river. During said month there was a freshet 
in the river; five hundred and thirty bales of said cotton were 
rescued and removed from the river bank to the warehouse 
of Flemming & Wheless, in said city. The military au- 
thority assisted in this removal. Afterwards, James Pearce 
(and others unknown) fraudulently, ete., procured the fol- 
lowing order from C. H. Grosvenor, Brevet: Brig. General 
and Provost Marshal General, of the United States, in said 


city : 


Orrice oF THE Provost MarsHaL GENERAL, 
Aveusta, Ga., August 25, 1865. 


Messrs. Flemming & Wheless, warehousemen: You will forthwith 
deliver to James Pearce one hundred and thirty (1380) bales of cotton, 
more or less, stored in your warehouse by Wm. A. Matthews, said 
Pearce paying your warehouse charges for storage. 

By command of Major General SteapMaN. 

C. H. GROSVENOR, 
Brevet Brig. Gen. and P. M. G. 
(In pencil across the face) ‘‘Shipping mark W. E.”’ 


HEADQUARTERS DEPARTMENT OF Great,” | 


This Wm. A. Matthews was a negro, and, when said cotton 
was taken to the warehouse of Flemming & Wheless, was a 
slave, in their employment, and had no right, title or interest, 
in the cotton. Afterwards, on the 28th of August, 1865, 
said James Pearce procured another order from Grosvenor, 
the caption and signature of which is as above, the body of 
which was in these words : 


‘‘ You will deliver the cotton to Mr. Pearce as directed, it appearing 
that it is not ‘Confederate or abandoned.’ The military will sustain 
you.” 


Armed with these orders, James Pearce and his confederates 
arranged with Elisha M. Bruce and Thos. L. Morgan, fac- 
tors, commission merchants, and cotton agents of said city, 
under the firm name and style of E. M. Bruce & Co., for 
the delivery and shipment of said cotton. E. M. Bruce & 
Co., under and by force of said orders, received from Flem- 
ming & Wheless one hundred and fifteen bales of said cotton, 
(the marks of which had become illegible or obliterated by 
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long storage and exposure to the weather,) worth $25,000 00, 
shipped the same out of this State, and sold it on account of 
James Pearce and his confederates. Said Bruce and said 
Morgan knew, when they got the cotton and shipped it, that 
it was not “Confederate or abandoned” cotton; that said 
James Pearce had no legal or equitable title thereto, that 
said Matthews was a negro, and his pretended claim invalid, 
and that said orders were illegal, unjust, and oppressive. 
Subsequently, E. M. Bruce & Co. advanced $8,000 00, or 
other sum, on said cotton, to said James Pearce and Gros- 
venor and their confederates. 

The complainant having such special property in said cot- 
ton, and fearing that he might be held accountable therefor 
to those holding his receipts, and having no other adequate 
redress, prayed that E. M. Bruce & Co. should be enjoined 
from making any further advances on said cotton, or selling 
the same, or paying over the proceeds thereof to said James 
Pearce, or his associates, and that they and James Pearce, and 
their confederates, should account for damages, and for 
the value of said cotton, to the complainant, ete. 

The injunction was granted by Judge Hook. Bruce & 
Morgan were served ; as to James Pearce, there was a return 
of non est. Bruce & Morgan filed their joint answer, in 
substance stating that they knew nothing about the facts 
stated, except that James Pearce, about the first of Septem- 
ber, 1865, employed them to ship one hundred and twelve 
bales of cotton, as his property, on account of James Pearce 
& Co., to Watts, Crane & Co., of New York; that he deliv- 
ered to their shipping clerk orders on Flemming & Wheless 
for the cotton, and procured the permission of the military 
for its shipment ; (military permission for such purpose being 
then absolutely necessary); that they advanced to James 
Pearce about $10,000 00, but never advanced anything to 
any. one else; that they had made advances of $2,500 00 
for expenses of shipping said cotton, and that the only inter- 
est they had, or ever had had, in the cotton, was their claim 
on the same for such advances and expenses. They said 
they believed that the cotton had been shipped from New 
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York to Liverpool, and perhaps it was sold. They denied 
all fraud and combination, or knowledge of any thing of the 
kind. When this answer was filed, did not appear, but it 
was sworn to in April, 1866. In January, 1868, Morgan 
filed an amendment to his answer, averring that, if the 
alleged tort was true, it was the act of Bruce only, without 
direct or indirect co-operation by him ; that since said answer 
was filed, Bruce had died, and “ his death had been suggest- 
ed to this Court ;” that no representative of Bruce had been 
made a party, and that the complainant could not proceed 
without such representative was made a party. The Court 
decided that the cause could proceed against the survivors. 
At the same time, he further amended, by answering that 
E. M. Bruce & Co. was composed of himself and Eli M. 
Brace, and Elisha M. Bruce was the party sued and served ; 
that he did not know this when the answer was filed, and 
now plead that his partner, Eli M. Bruce, was never served. 

When complainants’ solicitors were notified of this, 
they moved to amend’ the record by substituting Eli for 
Elisha, in the name of Bruce, wherever it occurred. The 
Court allowed this amendment over the objection of the 
defendants’ solicitors. The case was tried, and resulted ina 
verdict for the complainant for $19,444 34, with interest 
from 28th August, 1865. What the charge of the Court 
was does not appear, except as stated in the motion for a new 
trial. The defendants moved for a new trial, on the grounds 
that the Court erred, 

Ist. In holding that the cause could proceed without 
Bruce’s representative being a party. 

2d. In holding that the owners of the cotton were not 
necessary parties to the bill. 

3d. In charging the jury, “If a party assert the right of 
another over property, after notice from the owner, it will be 
evidence of conversion.” 

4th, 5th, 6th. Because the verdict was against the law and 
evidence, for reasons therein stated. 

7th. Because the verdict was contrary to the evidence. 
Because, if any such tort or wrong, as that charged by the bill, 
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was committed by Bruce, it was before Morgan was his part- 
ner, and, therefore, no recovery could be had against Morgan, 

8th. For the same reason, there could be no recovery 
against Morgan, as surviving partner. 

9th and 10th. Even if he were a partner, the evidence did 
not connect him with the tort, and, therefore, the verdict was 
wrong. 

11th. Because of certain newly discovered evidence set out 
in the record. 

This motion was amended by adding other grounds for a 
new trial, as follows: 

1st. It was necessary that James Pearce should be served, 
in order to do complete justice. 

2d. Because no allowance was made by the jury for said 
advances and expenses. 

3d. Because complainant, having renounced all claim on 
the cotton, he could not recover. 

4th. Because no damage to complainant was shown by the 
evidence. 

5th. Because Bruce’s death was not suggested upon the 
record, and no proceeding, in said case, could be had until 
such suggestion was made. 

It appeared that Bruce’s death had been suggested on the 
Judge’s docket, but not on the minutes. Complainants’ 
solicitors asked to put it upon the minutes, nune pro tune, 
which the Court then allowed, over the objection of defend- 
ants’ solicitors. 

The Court granted a new trial upon the 7th, 8th, 9th, and 
10th grounds, overruling the other grounds. 

Complainants’ solicitors brought the cause up for.review, 
assigning for error Ist, 2d, 3d, 4th, and 5th, that the Court 
erred in granting the new trial, for any of the reasons stated 
in said 7th, 8th, 9th, and 10th grounds of the motion. 

6th. In not putting the grant of the new trial upon condi- 
tion, that complainants abate or write off, from said verdict, 
the part not sustained by sufficient evidence. 

7th. In granting a new trial, as to the whole case, and not 
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confining it to the question of said advances, diminishing the 
recovery. 

Sth. In holding that these advances, or any part of them, 
ought to be allowed to said survivor. 

9th. In holding that it was not sufficiently shewn that 
Morgan & Bruce were partners prior to Ist of September, 
1865, and that, therefore, Morgan was not liable. 

And in the same bill of exceptions, the defendant’s solicit- 
‘ors brought up, for review, the decision as to said 1st, 2d, 
3d, 4th, 5th, 6th, and 11th grounds, for new trial, and Ist, 
3d, 4th, and 5th grounds in the amended motion for new 
trial, and upon the ground that the Court erred in allowing 
Bruce’s death suggested on the minutes of the Court at the 
time it was done. 


WALTON, SHEWMAKE, for plaintiffs in error. 


JoHNSON & MontTGOMERY for defendants in error. 


McCay, J. 


If this were an action at law, by the plaintiff, founded 
upon his special property in the cotton, the subject of dis- 
pute, the authorities are abundant that he might sue alone. 
A bailee of goods, on store, may sue a stranger who inter- 
feres with them, for the wrong to his possession. 

1, But this is a billin equity, charging that the defendants 
had got possession of the cotton, sent it out of the State 
for sale, and were about to pay the proceeds, when finally 
sold, to James Pearce, and it prayed an injunction against 
this disposal of the proceeds, and that the defendants should 
account with the plaintiffs for the proceeds. 

2. This is altogether a different thing from a proceeding at 
law, based upon the special property of the plaintiff. It is a 
regular proceeding in equity for an account and settlement 
between the parties in relation to the subject matter of the dis- 
pute. And it is well settled, that, in equity, in such cases, all 
parties in interest must be before the Court. Equity will not 
do justice by halves, It will grasp the whole case, and settle 

VoL, XXxvilI—29. 
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it. The true owners of the cotton are directly interested in 
this account, and must be made parties, or some good reason 
shewn why this cannot be done, The special interest of the 
complainant, and his liability to the true owners on his re- 
ceipts, gives him sufficient interest to be a party, and the 
bill may be amended so as to include’the others. 

We may remark, that equity would have no jurisdiction 
of this transaction at all on thetort alone. It is only because 
an account is prayed that Chancery will interfere, and the 
parties must, therefore, be such as have a right to pray an 
account. The fort, as such, has nothing to do with it. The 
case proceeds on the ground that the defendants have got 
the complainants’ property, and must account for it. This 
bill was filed during the life-time of Bruce. He and his 
partner, Morgan, were both served, and both answered. We 
do not think the simple death of Bruce authorized the pro- 
ceeding to go on against the survivor. Were this an action 
at law, this would, without doubt, be the proper course. The 
survivor, on the death of a partner, is, at law, the only per- 
son to sue or to be sued. But in equity this rule is modified 
by the settled principle, that all parties in interest must be 
before the Court. « The death of a partner dissolves the part- 
nership, and as to all choses in action, the legal title and 
right to sue is in the survivor; but, with certain qualifica- 
tions, the personal representatives of the deceased become 
tenants-in-common with the survivor of all the partnership 
property and effects in possession. Story on Partnership, 
sec, 346. The estate of Bruce is diréctly interested in the 
result of this decree. It is a tenant-in-common with Mor- 
gan in the effects, out of which it must be paid, and unless 
there be some good reason shown, as that there are no effects, 
we do not see how the case can go on without a representa- 
tive of Bruce. Story’s Equity Pleading, sec. 167. Nor do 
we think section 3396 of the Code is against this view. That 
section does not mention the case of partners, and it provides 
that the plaintiff may proceed against the survivor to the 
extent of his liability. But here is a proceeding, not only 
against Morgan, but, in its necessary effect, against the assets 
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of the firm, in which, as we have said, the estate of Bruce 
has a common interest with Morgan. If it should be shown 
that Bruce’s representatives have no interest in these effects, 
as by an allegation that there are no firm assets, or that they 
are wholly insufficient to pay the debts of the concern, that 
might furnish an excuse for not making the representative a 
party. But as the case appears in this record, we think the 
Court right in granting a new trial on this ground. 

Nor do we see any error in allowing the correction of the 
mistake in the name of E. M. Bruce. These were parties to 
the cause in Court, and this was a mere error in description. 
which, we think, might be corrected on motion at any time, 
. 4, The permission to enter on the minutes the order sug- 
gesting the death of Bruce, was not error. The death had 
been suggested at the proper time, and noted by the Judge 
on his docket. The Clerk had failed to transfer this entry to 
the minutes. It was a mere misprision of the Clerk. The 
minutes did not show the true history of the case as the facts 
occurred, and it was the duty of the Court, at any stage of 


‘the proceedings, even after judgment, to make the minutes 


conform to the truth. The Judge’s docket is a mere memo- 
randum for his own convenience, and igggot the record. 

5. It is the duty of the Clerk to transcribe, each day, into 
the minutes, the continuances, suggestions, etc., showing pro- 
gress or action, by the Court, in the cause where that action 
does not otherwise appear upon the minutes. If, in any case, 


. thé Clerk fails to do this, surely the Court may, at any time, 


have this misprision corrected. 
Judgment affirmed. 


VoL. XxXxvilI—29. 
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JAMES T. Roperts, plaintiff in error, vs. JAMES Mans- 
FIELD, defendant in error. 


Where A is the owner of two promissory notes, due at different times, 
and of a mortgage on real estate securing them, and transfers one of 
the notes to B, entering, at the time, into a written consgract that he, 
in a specified time, would transfer to Band his assigns, the mortgage to 
secure the note, and B transfers the note and agreement, the note still 
being not due to C, and A afterwards refuses to transfer to C the mort- 
gage, except upon conditions, which C is not bound to accept: 

Held, That though A still had the legal title to the mortgage, he held it for 
C’suse, and, if by the use of that mortgage, he collects, out of the prop- 
erty morgaged, money sufficient to discharge C’s note, C may recover 
the same from A. 


Equity. Transfer of mortgage. Tried before James M. 
CiarK. Mitchell Superior Court. November Term, 1868, 


On the Ist of August, 1853, three men, named Faircloth, 
made and delivered to James Mansfield, their two promis- 
sory notes, for $1,000 00 each, payable to Mansfield or 
bearer, with interest from date, due on the 1st of January, 
1855, and the 1st of January, 1856, respectively. At the 
same time, they delivered to him their mortgage on certain 
lands, to secure the payment of said notes. The mortgage 
was duly recorded. On the 31st of August, 1853, Mansfield 
transferred said mortgage to William H. Watson, without 
recourse on Mansfield. On the Ist of May, 1854, he also 
delivered the note due on the Ist of January, 1856, and a 
paper in the following words, to one Jno. N. Pate: 


*‘Greorcia, Dovcuerty, County. 

‘¢ Whereas, I have this day (sold) to Jesse Pate, a promissory note on 
Wn. M. Faircloth, David Faircloth and Riley Faircloth, for the sum of 
one thousand dollars, dated the 1st of August, 1853, and due on the first 
of January, 1856, payable to me, or bearer, which is secured to me by 
mortgage on’’ (here follows a description of the land) ‘‘ which said 
mortgage I do hereby agree to have transferred to said Pate, before said 
note falls due, for the purpose of securing the payment of said note to 
said Pate, his heirs or assigns. 

‘¢ Witness, my hand and seal, this Ist May, 1854. 

JAMES MANSFIELD. [1. s.].”’ 
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On the 6th of January, 1855, Watson re-delivered said first 
note, and re-conveyed said mortgage to said Mansfield. He 
then sued the makers thereon, obtained his judgment on the 
15th of December, 1855, had the mortgaged premises levied 
on by the fi. fa. founded on said common law judgment, and 
the same was sold in March, 1856, to one Cheever, at sheriff’s 
sale, for $1135 00. The fi. fa. was then paid off, (the bal- 
ance of the fund being paid to the defendants in fi. fa.) 

In 1858, Roberts brought his action against Mansfield, 
averring said facts, that he was the assignee of Jesse Pate, 
bona fide, for value, and before said second note and agree- 
ment was due, and without knowledge of the first note, or of 
anything to make him doubt the perfect security of said 
second note, that the makers were insolvent, and that said 
Mansfield, by selling said land, as aforesaid, and especially by 
giving notice at the sale, that the purchaser would get an 
unencumbered title, had caused him to lose said demand, and 
praying judgment against Mansfield for the amount of said 
second note. ‘Thereupon, Mansfield filed his bill, averring 
that he transferred to John N. Pate, (who, by mistake, was 
called Jesse Pate in the contract,) as agent for one Treadwell, 
said note, and delivered to him said promise to transfer said 
mortgage, in consideration that Pate, as such agent, would 
credit a note which Treadwell had against Mansfield with 
$125 00, and had given him a note on Treadwell for $330 00, 
due 1st October, 1854, which was to be discharged by three 
other wagons; that, at the date of the trade with Pate, he 
informed him of the first note being transferred to Wat- 
son, and that he had transferred the mortgage to Watson to 
secure said note, and that for that reason he could not then 
transfer it to him; that it was expressly understood that the 
security of the first note was a right prior to the security of 


the second, and was not to be injuriously affected by the - 


transfer to Pate, but that he was to buy back the mortgage 


- from Watson, and hold it first for the security of the first 


note, and then transfer it for the security of the other. 
He stated that Treadwell did not give him said credit of 
$125 00, but sold his note before it was due, and he had 


- 
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been compelled to pay it; that, honestly intending to carry 
out his contract, on the 17th of December, 1855, having, at 
great expense, gotten back the mortgage, he offered to trans- 
fer the mortgage to Treadwell, and tendered such a transfer 
to R. F. Lyon, attorney-at-law for said Roberts ; that he 
could not at law set up this defense against Roberts, nor then 
prove anything inconsistent with the writing aforesaid, and 
yet he ought to be paid said $125 00 and said $330 00 notes, 
with the interest on each, and he prayed injunction against 
Roberts’s said action till said writing was reformed, so as to 
carry out the real agreement, etc., and that Treadwell and 
Roberts should answer touching said premises. The injunc- 
tion was granted, and the bill was served on Roberts and 
Treadwell. Treadwell answered, admitting that Pate took 
the note and transfer, as his agent, and gave a note on him 
for $330 00, as the difference between the wagons, etc., sold, 
and the Faircloth note, but he never heard from Pate any- 
thing else as to said trade, nor knew anything else about it, 
except as to said $330 00 note, and what appeared in the 
said written transfer; that he did sell Mansfield’s note with- 
out having put any credit on it, but knew not that any was 
to have been put on it till Pate told him so, long after he 
had sold it, and it had: been sued on; he said that Pate was 
insolvent and gone; he himself was insolvent now, but would 
have paid said $330 00 note, had it been presented when he 
was good ; that he has no interest directly or indirectly, in 
the Roberts action; that in a few days after Pate had deliv- 
ered them to him, he sold to Roberts said note and transfer 
for full value, in a due course of trade, and without knowl- 
edge or suspicion by either that there was any defense to the 
paper. 

RoBERTs answered, saying he knew naught of the matters 
‘ aforesaid, except that before said note was due, and with the 
full belief that it was good, he gave Treadwell a negro 
woman, worth $650 00, and the balance in cash, for said 
note and agreement. The parties went to trial on this com- 
mon law action and the bill in equity together. Plaintiff 
read, in evidence, the note and writing which were taken by 
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Pate, the original mortgage and said transfer of 31st August, 
1853, and retransfer of 6th January, 1855, and said first 
note attached to the mortgage. There was on the mortgage, 
also, a transfer, as follows: 


‘‘ For value received, I do hereby transfer and assign the within mort- 
gage deed unto H. Treadwell, for the purpose of securing the last 
promissory note therein specified. I retain my right to hold said mort- 
gage to secure the payment of the first note therein described, which 
said transfer is made without any recourse or liability on myself, my 
heirs and assigns, this 17th December, 1855. 


JAMES MANSFIELD. [1 s.] 


This last transfer plaintiff’s attorneys did not read in evi- 
dence. Plaintiff also read, in evidence, said common law 
action, and the fi. fa. showing said sale and disposition of 
the proceeds of said land. Plaintiff’s attorneys also read, in 
evidence, an agreed state of facts, by which it was admitted 
that this was the mortgaged land; that at and before said 
sale, R. F’. Lyon stated that, as attorney of James T. Roberts, 
he held the agreement of Mansfield to transfer said mortgage 
to secure said $1,000 00 note, before the first of January 
last, before the sale, and that Mansfield, on demand, had 
refused to make the transfer; that David A. Vason then 
stated, that Mansfield had agreed to transfer the mortgage, 
as he understood and made the contract, but that Lyon had 
refused to take it, because it was not in compliance with the 
written agreement to tranfer; that this fi. fa. was founded 
upon the first note specified in the mortgage, and that he was 
satisfied that the purchaser, at said sale, would get a perfect 
title and get the land free from said mortgage. In doing 
this, Vason was representing said Watson and said Mans- 
field, (Watson having about $700 00 in said fi. fa., and the 
balance of it belonging to Mansfield,) and was then, also, 
attorney for Mansfield in this litigation; Wason bid for the 
land, and ran it up to the amount of the fi. fa.; it brought 
more, and the balance was paid to the defendants in fi. fa., 
under an order of Court. Lyon did not state that he was 
authorized to waive his lien, but the contrary ; nor did he do 
so; he only stated that he was employed to sue Mansfield for 
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the money, for refusing to transfer the mortgage, as he 
had agreed. Vason may have created the impression that 
the title would be good to the purchaser under the sale, 
but to those to whom he gave his reasons, he stated that 
Lyon’s refusal of the proffered transfer was a waiver of his 
client’s right to control the mortgage against the land after 
this sale, (he meant said transfer of 17th December, 1855) ; 
that Lyon was the attorney of Treadwell, and said offer was 
made after Lyon, as attorney for Roberts, had demanded the 


. transfer to him, according to the written contract; and 


further, that the Faircloths were insolvent, and the only 
security for the note was the land. 

R. F. Lyon testified that he received said note and agree- 
ment of Mansfield from Roberts, for collection, and called on 
Mansfield for the transfer of the mortgage.' Mansfield refused 
to make such a transfer as the writing called for, but, soon 
afterwards, tendered the one dated 17th December, 1855, 
which Lyon would not take, because it was not in conformity 
to the writing. Said John N. Pate, by interrogatories, showed 
that the trade and understanding between him and Mansfield 
was in substance as set out in Mansfield’s bill, and further, 
that he told Treadwell, as to the $125 00 credit, but the 
note on which it was to have been placed, having been tra- 
ded off, and Treadwell having directed him to get up the 
note, and make the credit, he failed to do so during the 
two months that he stayed with Treadwell. 

MANSFIELD testified that he offered to Lyon said transfer 
of 17th December, 1855, on thesame day of Lyon’s demand, 
and just after the demand, which was made on that day. The 
defendant read in evidence said transfer. 

The evidence being closed, the Court charged the jury. 
After stating the case, that they might understand it fully, he 
proceeded as follows: ‘ Whatever may have been the agree- 
ment or understanding between Mansfield and Pate, or Tread- 
well, differing from the written agreement, said agreement or 
understanding does not bind Roberts, unless notice is brought 
home to him. The mortgage was transferred to Roberts by 
operation of law; was an incident to, and followed, the note 
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in the hands of the purchaser. The law having vested the 
right to the mortgage in Roberts, he had the legal right’ to 
foreclose the same, or otherwise assert his lien on the mort- 
gage property. It was his duty, on the day of sale, to have 
given notice to purchasers of his mortgage lien; if he gave 
notice, then the lien continued, and followed the property in 
the hands of the purchaser. If he failed to give notice,' 
then he is in laches, he loses his lien, and the purchaser gets 
a clear title. : 

“The defendant is bound by his contract, according to its 
terms, and while the law transfers the mortgage lien to Rob- 
erts, yet, the defendant is bound to fulfill his contract, and, 
if any damage resulted to plaintiff by his failure to do so, he 
is liable for the damage. If the failure or refusal caused the 
plaintiff to lose his lien, or otherwise his debt on the Fair- 
cloths, then the measure of damages is the note and interest. 
But if the failure or refusal caused no special damage, and 
the plaintiff was in as good condition after as before refusal, 
then he can not recover, unless he shows some special, actual, 
damage.” 

The verdict was for the defendant. The plaintiff in error 
says the whole charge is erroneous, and especially that part 
of it as to the transfer of the mortgage to Roberts by opera- 
tion of law. 


R. F. Lon for plaintiff in error. 


Vason & Davis for defendant in error. 
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McCay, J. 


The error of the Court in this case, consists in the follow- 
lowing charge to the jury: “It was his (Mansfield’s) duty 
to give notice of his rights at the day of sale. If he did 
not do this, he is in laches, and can not recover, if he did, 
then his lien continued and followed the property.” In 
effect, this was a charge that the plaintiff could not recover, 
Failure to give notice, puts him in laches; giving notice, 
turns him of the defendant on the land. 

There are two views of this case, in either of which, if the 
jury find the facts, as under the proof they might, ™ 
defendant is liable to the plaintiff below. 

The plaintiff ought not to be heard in denial of his publie 
declarations on the day of the sale. He was the nominal 
holder of the mortgage, and, at the sale, he publicly pro- 
claimed that it was still his, and that the purchaser would 
get a good title against it. He now proposes, in effect, to 
deny this; and that after he has got the benefit of it, and 
misled, by his solemn act, the purchaser at the sale. He 
cannot be allowed thus to trifle with the rights of others, 
and, by permitting him to set up this defense, he turns 
the plaintiff, perhaps successfully, against the purchaser, who 
bought on his faith in his (Faircloth’s) satements. Green- 


leaf Ev., sec. 207, 209. 


But there is another view of it. Assuming the facts to be 
as Mansfield claims, and there is evidence on which a jury 
might so find, Faircloth held the title to the mortgage, as 
trustee for Mansfield. Whilst so holding it, he agrees, ata 
sale, under a fi. fa. for a part of the same debt, that the pur- 
chaser at the sale will get a good title against the mortgage. 
In other words, he uses the mortgage for his own benefit, 
and, by that use, he secures a bidder to the amount of his 
debt. 

Now, it is well settled, that when a trustee uses the prop- 
erty of the trust, for his own benefit, that the true owner is 
not compelled to follow the property, even though he might 
be able, by proving notice, to follow it successfully. He has 
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his option, in such a case, to sue the trustee, or follow the 
property. 

It would be monstrous to permit the trustee, in such cases, 
to say: “ Yes, I have used the trust property; I have got the 
benefit of that use, but you can prove that the party now in 
possession had notice of your claim. He trusted, it is true, 
to my statements, but he ought to have known me better. 
Your remedy is on him.” 

The rule is well established, that the cestui que trust may 
sue the trustee, even though it appear that he has a right also 
to sue the person dealing with the trustee. 2Story’s Equity, 
sec, 1262; Dacker vs. Soames, 2 Mylne & K., 655. 





H. F. Russe.1, plaintiff i error, vs. C. D. Carr & Co., 
defendants in error. 


The date of a mortgage is the day of its delivery, and that day may be 
shewn by parol, notwithstanding a different date be on the face of the 
deed. 

Two mortgages executed on the same day are of equal date, and if both 
are recorded in time, are entitled to share pro rata in a fund not suffi- 
cient to satisfy them both. 

The law will not note fractions of a day except to prevent injustice, and 
in cases specially provided for by law. Waryer, J., dissenting. 


Priority of mortgage liens. Decided by Judge Grpson. 
Richmond Superior Court. June Term, 1868. 


The house and lot of Thomas M. Johnson was sold by the 
sheriff for $6,800 00. He applied $4,111 00 to costs and a 
mortgage in favor of Clayton. The balance was claimed by 
C. D. Carr & Co., and also by Henry F. Russell, mortgagees, 
each of whom claimed that his lien had precedence over the 
other’s. The sheriff having been ruled, these mortgagees 
were at issue on this point, and agreed that the Judge should 
decide both the law and the facts in the cause. 

On the 24th of April, 1867, Johnson made and delivered two 
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mortgages on said lot. One was to Alpheus C. Bean, to secure 
note for $2,000 00, dated 16th April, 1867. It was recorded 
on the 7th of May, 1867, and transferred to Henry IF. Russel}. 
on the next day. It noticed a previous mortgage to Clayton 
for $3, 500 00. The other was to Henry W. Carr, C. D. Carr 
& Company, dated the 16th of April, 1867, to securea notefor — 
$1709 07, of that date, recorded on the 26th of April, 1867, — 
and it made no mention of any previous mortgage. These 
mortgages had been foreclosed at the same term of said Court; 
no defence had been made to either; one was described in the 
pleadings and mortgage fi. fas. as of the 16th, and the other 
as of the 24th of April, 1867. Russell’s mortgage was deliy- 
ered about noon, the other was not ready, and therefore was 
not delivered till about 2 o’clock, P. M. The draftsmen of , 
Russell’s mortgage said to Johnson that he dated the mort- 
gage and note to correspond with a check which Johnson had 
given Bean, which check he gave up when Johnson signed 
the note. There was some dispute as to the circumstances 
attending the delivery of these mortgages, Carr contending 
that Johnson promised that no one should have a preference 
over him, and Johnson asserting that he said his premises 
cost $10,000 00 in gold, were sufficient to secure all, and that 
Carr should have the third mortgage. : 

The foregoing facts appeared by the papers and the oral 
testimony of the mortgagees, of Johnson and the drafismen 
of the mortgages. Carr’s attorney objected to Johnson upon 
the ground of incompetency, and to his testimony upon the 
ground that it varied a written instrument, but the Court 
overruled this objection. The Court held that said balance ' 
should be divided between the two mortgages pro rata. To 
this decision both sides excepted and assigned errors. Rus- 
sell’s attorney said that, because his mortgage was delivered 
first, he should be paid in full, in preference to the other. 
Carr’s attorney said the Judge erred in allowing Johnson 
to testify, and as to the effect of his testimony, and contended — 
that his mortgage should have been paid to the exclusion of © 
Russell’s, because, by date, it was older than Russell’s, and — 
because, if Russell intended contesting the priority of Carr's _ 
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lien, he should have made himself a party to Carr’s motion 
for foreclosure, and contested it before judgment. These 


_ objections, by a cross-bill of exceptions, came up for adjudi- 


cation. 


W. Hore Hut1, L. E. BLeckiey, for Russell, furnished 
no brief to the Reporter. 


JosEPH N. Carr, (by the Reporter,) for Carr & Com- 
pany, made the following points and citations: Johnson 
was incompetent because of interest. Nesbet vs. Lawson, 1 
Kelly, (Georgia Reports,) 275; Bailey vs. Lumpkin, Ibid, 
392; Howard vs. Brown, 3 Kelly, (Ga. R.,) 527 ; Harvey vs, 
Anderson, 12 Ga. R., 69; 1Gr. on Ev., secs. 190, 397. 1 
Phil. on Ev., 526, 530. Code of Georgia, secs. 3721, 3725. 
The statute making parties competent does not make Johnson 
so. Revere vs. Leonard, 1 Mass. R., 91; Winkler vs. Seud- 
der, 1 Kelly, (Ga. R.,) 168 ; Barrett vs. Troutman, 9 Ga. R., 
36; Dollner, Potter & Co., vs. Williams, 29 Ga. R., 743 
His testimony was to contradict the writing, and therefore 
illegal. Code of Georgia, secs. 3709, 3847, 3756. Russell 
should have objected before judgment. Code of Georgia, 
secs. 3882, 3903. Knowles vs. Lawton, 18 Ga. R., 476. 1 
Gr. on Ey., 523, 5386. This antedating is not such accident 
or mistake as equity will correct. Adams’ Eq., 169, et seq.; 
Collier vs. Lanier, 1 Kelly, (Ga. R.,) 238. 1 Story’s Eq. 
Juris., secs. 105, 106, 108, 141, 146, 147, 149, 155, 157. 
Ligon vs. Rogers, 12 Ga. R., 287. Asto delivery of a deed, 
11 Black. Com., 304, 312, 313, 314, 343, Bouv. L. Dic.. 
“Date.” Our Code makes the date control the lien, secs. 
1946, 2663, 1944, 1943. If wrong in this, then the Judge 
was right. Code, sec. 1856. 


McCay, J. 


The true date of every paper is the time of its delivery, 
and this may, even as between the parties themselves, be 
shown, although a different date be upon the paper. 4 
Philips Ev., Cowen and Hill’s notes, part 2d, 588, and cases 

VoL, xxxvirI—30. 
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cited. Much more is this true, when the real facts. of a 
transaction are sought to be proven by one who is not a party 
to the paper, but who resists it. The rule that a writing 
cannot be altered or explained by a parol, only applies 
against the parties to it, or privies. A stranger, to whom it 
has become important to show the truth of a transaction 
between others, is not bound by what they may have agreed 
upon as to its truth. He has never agreed to the writing, 
1 Greenleaf’s Ev., sec. 277; 2 Starke’s Ev., 575. So too 
he is not bound by the judgment of foreclosure. He was no 
party to it and was not heard. 1 Kelly, 412, 6 Ga. R., 178. 

The real point in this case is, whether the fact that Rus- 
sell’s deed was delivered a couple of hours sooner than Carr’s, 
though on the same day, gives it priority. The general rule 
is, that the law makes no fractions of aday. 15 Ves., 257; 9 
Fast., 154; 4 T. R., 660. It has even been held that the 
service of a copy writ, before the original was filed in office, 
if it was filed on the day of the service, was good. 

It is true that this rule, being in fact a fiction, will not be 
adhered to when it would work injustice. 3 Burr, 1434; 
Gr. E., 154. 

We do not think this is such a case. These parties were 
both creditors of the mortgagor. Morally, they had equal 
claims upon him. Evidently it was not his intent to give 
the preference to either. It was only by a sort of accident 
that Russell’s was first signed. The mortgagor was, in fact, 
waiting for Carr’s to be prepared when he was called out by 
Russell. We see, therefore, no injustice in putting them 
on an equality. 

The man who gets a secret lien upon the property of 
another, who still retains the possession, has no natural right 
or equity against third persons. Some positive law must 
give him preference, or equity, which is equality, will put 
others who, without notice, though subsequently, also get a 
lien, on an equal footing with him. 

The rights of mortgagees, as against each other, are regu- 
lated by statute. The common law only gave rights when 
the possession passed or there was notice. The registry 
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laws and other positive legislation provide for preferences 
and priorities between liens when there is no transfer of pos- 
session. : 

Clearly, under our registry laws, either of these mort- 
gagees would, for purposes of registry and fixing his lien, 
have a right to consider his mortgage as executed in the first 
minute or last minute of the day of its date. He had three 
months from its date in which to record it, and he might 
delay till the last minute of the last day. 

We think, moreover, that section 1956 of the Code con- 
trols this case. That section provides that if there be several 
mortgages of equal date, or embraced in the same mortgage, 
and one forecloses, the Court will control the proceeds of the 
sale to distribute to the several mortgagees according to their 
claims. Code, sec, 1956. 

Here are clearly two cases put, one of several mortgages in 
the same instrument, and therefore simultaneous, the other of 
several mortgages of equal date which cannot possibly be 
simultaneous in fact, as one must necessarily be executed 
before the other ; yet it is provided that if one forecloses, the 


Court will control the proceeds of the sale to distribute to the 


several mortgagees according to their claims. It is hardly 
conceivable that such language should have been used if it 
had been the intent to allow mortgages executed on the same 
day, to have priority as to each other, if proven to be older 
in point of fact. 

Nor does section 1982, providing that when liens are 
declared to be of the same dignity, then the oldest shall have 
preference, affect the question. 

That section does not apply to mortgages; the priorities 
between them are regulated by notice and by the registry 
laws, and though of equal dignity, it often occurs that the 
oldest does not have the preference. 

That section 1982 evidently applies to the liens provided 
for in the article in the Code in which it is found. Some of 
those liens are declared by the Code to be of the highest 
dignity, and as to others nothing is said of their dignity. 
The liens alluded to are all liens growing out of the peculiar 
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relations of the parties to each other and to the property, as 
attorneys and clients, steamboat owners and hands, mechanies 
and their workmen, landlords and tenants, factors who fur- 
nish material to make the crop, ete. In all such cases there 
is an actual equity in favor of the first, as he either has pos- 
session, or it may easily be found out that he has put his 
labor or material on the thing. Mortgages stand on a dif- 
ferent footing ; they are secret liens, and they have no natu- 
ral, equitable preference over each other without notice, 
and their priority is therefore regulated by law. 

We think section 1956 of the Code puts all of equal date 
on the same footing, unless there is some other equity to con- 
trol the distribution of the proceeds. 

Judgment affirmed. 


Browy, C. J., concurring, wrote out no opinion. 


WARNER, J. dissenting. 


The question involved in this case is, whether two mort- 
gages, executed on the same day, though not at the same 
time of that day, shall share equally, or pro rata, in the dis- 
tribution of the proceeds of the sale of the mortgaged prop- 
erty, or whether the mortgage first executed and delivered on 
the same day, has the prior lien upon the mortgaged prop- 
erty. Bean’s mortgage was executed and delivered about 
two hours before the mortgage to Carr was executed and 
delivered by Johnson, the mortgagor. The 1956th section 
of the Code declares: “If there be several mortgages of 
equal date, and one forecloses, the Court will control the 
proceeds of the sale to distribute to the several mortgagees 
according to their claims.” Here Russell, the assignee of 
Bean, claims, that his mortgage was prior in point of time, 
and therefore, has priority of right to the proceeds of the 
mortgaged property. In my judgment, he'has such priority 
of right. The 1982d section of the Code declares: ‘“ Where 
different persons hold a lien on the same property, and both 
declared to he of the same dignity, then, the oldest lien shall 
have the preference.” If Bean’s mortgage had been exe- 
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cuted and delivered on the 23d of April, 1867, and Carr’s mort- 

age had been executed and delivered on the 24th, then, it is 
conceded, that Bean’s mortgage would have been prior in point 
of time. The principle is, that the oldest lien shall have the 
preference. Why should not that principle control and be 
applicable to the oldest lien created on the same day, as well 
as to liens created on different days? See Brown vs. Hart- 
ford Insurance Company, 3d Day’s Cases, 65; Halbird vs. 
Burr, 17th Conn. Rep., 559, 560; Combe vs. Pitt, 3d Bur- 
row’s Rep., 1434. The Code, it is true, declares, that if the 
mortgages are of equal date, the Court will control the pro- 
ceeds of the sale to distribute to the several mortgagees, not 
according to the date of their respective mortgages, but 
according to their claims, and Russell, the assignee of Bean, 
the mortgagee in this case, claims, and has, in point of fact, 
the oldest lien, and is entitled to have the preference; there- 
fore I dissent from the judgment of the Court. 





JONATHAN M. Mriuxer, plaintiff in error, vs, ARTEMUS 
GouLD, defendant in error. 


THE GEorGIA RAILROAD AND. BANKING CoMPANY, plain- 
tiff in error, vs. F. M. EDDLEMAN, defendant in error. 


When a contract was made between two citizens of the late Confederate 
States during the war, on the 12th July, 1862, payable three years 
after date, the consideration of which was Confederate Treasury notes, 
the only circulating currency in the country at that time, and which was 
recognized as lawful by the assumed authority which had the actual 
possession and control over the country and people at the time the 
contract was made: 

Held, That although the issuing of such notes by the assumed Confede- 
rate authority for the purpose of carrying on a war against the Gov- 
ernment of the United States, may have been illegal as against that 
Government, and the citizens thereof, who, during the war, were 
under the actual protection of that Government, outside of the lines 
of the assumed Confederate authority; yet, such a contract made 
between citizens residing within the lines of the assumed Confederate 
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authority, in their ordinary business transactions between themselves, 
and having no connection with the prosecution of the war against the 
United States, is not an illegal consideration, as between the contract- 
ing parties themselves, they having made the contract under the as- 
sumed authority which was then over them, and which assumed 
authority, (whether rightful or otherwise, is not now the question,) 
recognized the currency as legal, and valid, at the time the contract 
was made; therefore, as between the contracting parties themselves, 
the plaintiff is entitled to recover: 

Held also, That the contract in the record mentioned, is not such a con- 
tract made with the intention, and for the purpose, of aiding and 
encouraging the rebellion, as was contemplated, or is embraced within 
the provisions of the Constitution of this State. 

Brown, C. J., dissenting. 


Assumpsit. Confederate Currency. Tried before Judge 
Gipson. Richmond Superior Court. June Term, 1868. 


The facts of No. 1 were these: Gould sued Miller upon 
the following promissory note: 
$3,000 00. Aveusta, 12th July, 1862. 
Three years after date, we jointly and severally promise to pay A. 


Gould, or order, three thousand dollars, with interest after one year, 


payable every six months, for value received. 
JAMES FISH, 
JONA. M. MILLER. 


Miller plead that said note was void, because it was given 
for $3,000 00 in Confederate States Treasury notes, loaned 
to Fisher, and “that said Confederate States, at the time of 
said consideration, were a league and combination of certain 
States of the United States of America, in rebellion against 
said United States; and said notes of said Confederate States 
were issued for the purpose of aiding and abetting said rebel- 
lion, and then and there the plaintiff had knowledge thereof.” 

The plaintiff’s attorney demurred to said plea. 

The demurrer was sustained, and the plaintiff had judg- 
ment for the principal and interest on his note. The error 
assigned is the order sustaining the demurrer. 


J. T. SHEWMAKE, W. Hore Hutz, Jonnson & Mont- 
GOMERY, for plaintiffs in error, made the following points: 
There can be no recovery upon a contract, the consideration 
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of which is illegal, whether by statute or as against public 
policy, citing Bk. of U.S. vs. Owens, 2 Peters, 527. Craig 
vs. Missouri, 4 Peters, 410. Walker vs. Johnson, 2 Cranch 
Ss. C. R., 173, 203, 208. Code of Georgia, sec. 2703. 
2 Wash. C. C. R., 98. 35th Geo. R., 320, 330, 364. Arm- 
strong vs. Toler, 11 Wheaton, 208. Hunt vs. Knickerbocker, 
5 John. R., 327. 

The issue of Confederate Treasury notes was illegal—Law 
Review for January, 1868, page 304; for July, 1868, pages 
604-5. The Confederate Government was not a de facto 
government—Law Review for October, 1867, page 95; and 
if it were, acts ‘done against the de jure government would 
be illegal—8th Bacon’s Abr., 11. The rebellion was con- 
trary to law, ete.,—Constitution U.S. Art. III, Sec. III, 
and Art. I, Sec. VIII, clause 14, and the Preamble and 1st 
Brightly’s Dig., 440. Circulating such currency was illegal, 
ete.—Chitty on Con., 657. State Courts are bound by the 
decisions of the Federal Courts—Constitution U. 8., Art. 
VI, clauses 2 and 3. 


G. G. McWuorter, J. GANAHL and H. W. HILziarp, 
for defendants in error, replied: ‘ The consideration is legal 
and valid by the lex loci et lex temporis contractus, because 
the Confederate States were then a de facto government— 
Vattel, sees. 292, 293; Proclamations and Acts of neutral for- 
eign powers; Lincoln’s Proclamations as to blockade, ete.; Acts 
of Congress, July, 1861, secs. 5 and 6; The Prize Cases, 2 
Black U.S.S.C. R., 637, 689; The Circassia, 2 Wallace, 136 ; 
Mrs. Alexander’s Cotton Case, Ib., 404, 423; Mouran vs. 
Insurance Co., 6th Wallace, 1015. The contract will then 
be enforced—Story C. of L., 244, 248, 372; Randon vs. 
Toby, 11th Howard, 493, and Armstrong vs. Toler, ante, 
17th Howard, 232. Gould needs no aid frum the illegal 
transaction, and therefore can recover—Simpson vs. Bloss, 
7 Taunton, 246, 2 E. C. L., 346; Ingram vs. Mitchell, 30th 
Ga. R., 547. The case of Showbridge vs. Macon, 2 Am. L. 
Review is opposed to Mrs. Alexander’s Cotton Case, and 
overruled by Mouran vs. Insurance Co., 6th Wall. R., and 
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consequently it and Erskine’s decisions in 35th Ga., are of no 
force. See Keppel vs. Petersburg R. R., by C. J. Chase, at 
Richmond. 


CASE NO. 2. 


The Georgia Railroad and Banking Company, on the 14th 
of February, 1862, issued two certificates of deposit for 
$500 00 each, payable to the order of Eddleman. They 
were not paid; he sued upon them, and the main defense was 
that the deposits for which said certificates were issued were 
made in Confederate currency. He obtained a verdict for 
$1,000 00 and costs. The company moved for a new trial, 
it was refused, and the cause came up. Here it was by con- 
sent argued with the case of Miller vs. Gould above stated, 
The authorities cited were in the main those already stated. 


JoHNSON & MontcomEery, W. Hore Hvt1, for plaintiff 
in error. 


H. W. Hixxur1arp, for defendant in error. 
WARNER, J. 


This was an action brought upon a promissory note by the 
plaintiff against the defendant. The note was executed on 
the 12th day of July, 1862, the consideration of which was 
the loan of three thousand dollars Confederate Treasury notes. 
The defence set up against the plaintiff’s right to recover 
is, that the consideration for which the ‘note was given, was 
illegal and void, for the reason, that said notes were origi- 
nally issued by the assumed authority of the Confederate 
States, then in rebellion against the Government of the Uni- 
ted States, for the purpose of aiding and abetting said rebel- 
lion, and that the plaintiff had knowledge thereof. It may 
be conceded, that the issuing of Confederate Treasury notes 
by the assumed authority of the Confederate Government, 
for the purpose of aiding and abetting the rebellion against 
the Government of the United States, was illegal, as against 
that Government and the citizens thereof, who, during the 
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war, were under the actual protection of that Government, 
outside of the military lines of the assumed Confederate au- 
thority ; still, the question to be answered and decided is, 
whether a contract made between two citizens residing within 
the military lines of the assumed Confederate authority, in 
their ordinary business transactions, having no connection 
with the prosecution of the war, the consideration of which 
contract was Confederate Treasury notes, is to be held illega 
and void, as between the contracting parties themselves, in 
view of the facts which existed at the time the contract was 
made. At the time of making this contract between the 
plaintiff and defendant, the authority of the Government of 
the United States had been displaced within certain defined 
limits, and another government had been organized, which 
assumed to exercise dominion and control over the territory 
and people thereof. Although the Confederate Government 
may have been an illegal usurpation of authority, as against 
the Government of the United States, still, it was in fact an 
organization capable of making war, and maintaining its 
authority for atime, over the territory and people embraced 
within its military lines. The Government of the United 
States, in recognizing belligerent rights during the war, recog- 
nized the fact that a regular organized war existed, that the 
authority of the Government of the United States had been, 
for a time, displaced, by an organization of such formidable 
dimensions as to amount to an organized war. During this 
state of things, the contract in question was made. Under 
the law which existed at the time and place of making the 
contract, Confederate Treasury notes were not illegal as be- 
tween the contracting parties themselves. In fact, such notes 
constituted the only circulating medium in the country at 
that time, and the purchasing power thereof, at the time of 
making this contract, was but very little below that of specie. 
The contract was made between the parties in view of the 
law which then existed, and the consideration of the note was 
lawful, and recognized to be so by the actual governing au- 
thority then over them, whether rightful or wrongful, is not 
now the question; the contracting parties were bound to 
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obey it for the time being, and the contract was made in 
good faith in view of the law which was prescribed for their 
government by the governing authority which was over them 
at the time, and which had the power to enforce it. There 
fore, as between the contracting parties themselves, at the 
time and place of making the contract, the consideration of 
the note was not illegal. 

It does not appear that either of the contracting parties 
had any agency whatever in the issuing of the Confederate 
Treasury notes; they only dealt with them as the common 
currency of the country after the same had been issued and 
put into circulation by the organized authority which assumed 
to govern them, and which in fact did govern them at the 
time when the contract was made, which assumed authority 
they did not have the power to control or resist. This ques- 
tion came before the Supreme Court of North Carolina at its 
June Term, 1867, in the case of Phillips vs. Hooker, North 
Carolina Rep., 194. Chief Justice Pearson, in delivering the 
opinion of the Court in that case, says: “In 1862 the con- 
test had assumed the magnitude and proportions of war, each 
party in its territorial limits had the boundaries of a mighty 
nation, and each party counted its people by millions. The 
Confederate States was recognized by the nations, and by the 
United States itself, as a belligerent power, entitled to the 
rights of war, and, in the exercise of its powers, it had issued 
paper as the representative of money, which excluded all 
other currency and constituted the only circulating medium 
of the country. The Government of the United States was 
unable to protect the people, and there was no currency but 
Confederate Treasury notes. In this condition of things, 
was every man to stay his ordinary avocations and starve, or 
else be tainted with treason, and be deemed guilty of an ille- 
gal act if he received a Confederate Treasury note? Was a 
judge to cease to do those duties required by the interests of hu- 
manity, the performance of which can never be considered as 
criminal, or was he to perform the duties and starve rather 
than commit an illegal act by receiving his salary in Confed- 
erate Treasury notes? Was the merchant to close his store; 














- ee a | UL ae 





ATLANTA, DECEMBER TERM, 1868. 471 





Miller vs. Gould. 





the blacksmith and shoemaker to quit work, and the farmer 
to let his tobacco and surplus grain rot on his hands, and 
allow his family to suffer for clothing and the other necessa- 
ries of life, or do an illegal act by receiving Confederate 
notes? Really, unless the receiving of such notes can be 
connected with a criminal intent to aid the rebellion, the 
question seems to me too plain to admit of argument. A 
naked statement exposes the absurdity of the proposition. 
The Courts must act on the presumption that Confederate 
notes were received in ordinary dealing, not for the purpose 
of aiding the rebellion, but because there was no other cur- 
rency. It cannot be held that the mere receiving a Confede- 
rate note was illegal and base without involving in the 
imputation of baseness every man and woman in the State. 
The ministers of the Gospel, the judge who received his 
salary, the physician, the merchant, the mechanic, the farmer, 
who carried on his ordinary business, the poor seamstress 
who, at the end of the day, received her hard earned wages, 
were all guilty of an act so base that the doors of the courts 
of justice must be shut against them. The proposition is 
monstrous ! !” 

But it was insisted on the argument of this case that deal- 
ing in Confederate Treasury notes gave them credit and cir- 
culation, and thus aided and encouraged the rebellion. As 
well might it be said that the dealing in smuggled goods by 
a merchant or tradesman would aid and encourage smuggling. 
It is not pretended that either of the contracting parties now 
before the Court had anything to do with the original act of 
issuing and putting into circulation Confederate Treasury 
notes by the assumed Confederate Government. After the 
Confederate Treasury notes had been issued and put into cir- 
culation as currency by the assumed Confederate authorities, 
the parties dealt with it as they found it, the same being the 
only circulating medium in the country as the representative 
of money. Their contract was a new and independent trans- 
action, after the illegal act of issuing the currency by the 
assumed Confederate authorities for the purpose of aiding 
and promoting the rebellion against the United States had 
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~ been done. The distinction between the original illegal act 
and a new, independent contract is thus stated by Story in 
his Treatise on the Conflict of Laws, “If the new contract is 
wholly unconnected with the illegal act, and is founded on a 
new consideration, and is not a part of the original scheme, it 
is not tainted by the illegal act, although it may be known 
to the party with whom the contract is made. Thus, if after 
the illegal act is accomplished, a new contract (not being un- 
lawful in itself) is made by the importer for a sale of goods 
to a retail merchant, and the merchant afterwards sells the 
same to a tailor, or to a customer who had no participation 
whatsoever in the original illegal scheme, such new contract 
will be valid, although the illegality of the original impor- 
tation is known to each of the venders at the time when he 
entered into the new contract.” Story’s Conflict of Laws, 
375, section 248. Armstrong vs. Toler, 11th Wheaton’s 
Rep., 258. Orchard vs. Hughes, 1st Wallace’s Rep., 73. 
Rawdon vs. Toby, 11th Howard’s Rep., 493. In the case 
last cited, the payment of a note was resisted on the ground 
that it was given in Texas for the purchase of negroes ile- 
gally imported from Africa some years before and sold into 
slavery. The Court said in that case: “If the defend- 
ant should be sued for his tailor’s bill, and come into Court 
with the clothes made for him on his back, and plead that 
he was not bound to pay for them because the importer had 
smuggled the cloth, he would present a case of equal merit.” 
So here the defendant borrowed the Confederate Treasury 
notes of the plaintiff the purchasing power of which, at the 
time he received them, was nearly equal to specie, and who 
no doubt used them profitably in trade or otherwise, and now 
pleads that he ought not to pay the note, because the cur- 
rency which he received from the plaintiff, and which he has 
profitably used was illegally issued by the assumed Confede- 
rate Government, which, in point of fact, exercised dominion 
and control over both of them at the time the contract was 
made, and recognized the validity of the currency for which 
the note was given. The contract was made in view of the 
state of facts which existed at the time it was made, and not 
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having any connection whatever with the prosecution of the 
war against the United States, it was a legal and valid con- 
tract as between the parties themselves. 

But it is contended that the Constitution of 1868 declares 
this contract to be illegal and void. If the Constitution of 
1868 had declared that the issuing of Confederate Treasury 
notes by the assumed Confederate Government, or that the 
notes which have been so issued, was illegal and void, then 
the contract now sued on would be a mere nudum pactum. 
The Constitution of 1868, however, does not declare that the 
issuing of Confederate Treasury notes, or that the Treasury 
notes isswed by the assumed authority of the Confederate 
Government, shall be illegal and void, but on the contrary, 
impliedly at least, recognizes that currency, in the sixth sec- 
tion of the tenth article thereof, when it declares that judg- 
ments rendered during the war shall be subject to be explained 
“as to the meaning of the word dollars as used in the same,” 
that is to say, whether the word dollars meant gold or silver 
dollars or Confederate Treasury note dollars. The bald, naked 
assumption is, that the Constitution of 1868 “not only de- 
clares this contract to have been, and to be illegal, when the 
Confederate Government, in aid of the rebellion, issued these 
evidences of debt to a citizen or subject of that Government, but 
it also declares the evidences of debt so issued or used to be 
null and void. The asswmption is, it will be perceived, that 
the Constitution of 1868 declares this contract now sued on 
to have been, and to be, illegal, when the Confederate Govern- 
ment, in aid of the rebellion, issued these evidences of debt, 
(to-wit,) Confederate Treasury notes to a citizen of that Gov- 
ernment; that is the first asswmption to maintain the illegal- 
ity of this contract. The second assumption is, that the 
Constitution declares the evidences of debt so issued or used, 
(to-wit,) Confederate Treasury notes, to be null and void. 
Now let us examine the Constitution of 1868, and see whether 
“the evidences of det” mentioned therein embraces, or was 
intended to embrace, Confederate Treasury notes issued by 
that assumed Government. The consideration of the contract 
now sued on is Confederate Treasury notes. The evidence of 
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the debt now sued on is the promissory note made by the 
defendant. The Constitution of 1868 declares that “ Al] 
contracts made and not executed during the late rebellion, 
with the intention and for the purpose of aiding and encour- 
aging said rebellion, or where it was the purpose and intention 
of any one of the parties to such contract to aid or encourage 
such rebellion, and that fact was known to the other party, 
whether said contract was made by any person or corporation 
with the State or Confederate States, or by a corporation with 
a natural person, or between two or more natural persons, 
are hereby declared to have been, and to be illegal, and all 
bonds, deeds, promissory notes, bills, or other evidences of 
debt, made or executed by the parties to such contract, or 
either of them, in connection with such illegal contract, or as 
the consideration therefor, or in furtherance thereof, are 
hereby declared null and void, and shall be so held in all 
Courts of this State when attempt shall be made to enforce any 
such contract, or give validity to any such obligation or evi- 
dence of debt.” It is not pretended that the contract between 
the parties now before the Court was made with the intention, 
or for the purpose, of aiding or encouraging the rebellion, 
but on the contrary, it was a contract made between two cit- 
izens in the ordinary course of business, having no connection 
whatever with the rebellion, and the promissory note now 
sued on is not such an evidence of debt as is declared to be 
illegal and void by the Constitution. The contracts declared 
illegal by the Constitution are such as were made with the 
intention, and for the purpose, of aiditig and encouraging the 
rebellion—contracts for the purchase of artillery or cavalry 
horses, contracts for the employment of substitutes in the 
army, or contracts for the purchase of munitions of war, and 
other contracts of like character, and not contracts made 
between two citizens for the loan of Confederate Treasury 
notes, the common currency of the country, which had no 
connection whatever with the rebellion, and the contracting 
parties had no intention or purpose to aid or encourage the 
same. The fatal error in the argument to sustain the ille- 
gality of this contract is in assuming that the Constitution 
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declares that the issuing of Confederate Treasury notes by 
that assumed Government is illegal, and that somebody has 
made a contract with that Government for the issuing such 
notes, and that such notes being the consideration of the note 
now sued on, therefore, the contract between the parties in this 
ease is null and void, a mere nudum pactum. There being no 
evidence in the record going to show that the contract between 
the parties in this case is embraced, or was intended to be 
embraced within the provisions of the Constitution, declaring 
void all contracts made with the intention, and for the purpose 
of aiding and encouraging the rebellion, it is the judgment 
of a majority of the Court that the judgment of the Court 
below be affirmed. 
Judgment affirmed. 


Warner, J.—The case of the Georgia Railroad and Bank- 
ing Company vs. F, M. Eddleman, involved the same ques- 
tion as that in Miller vs. Gould, both cases were argued 
together, and the judgment of the Court in that case controls 
this. Judgment affirmed. 


McCay, J., concurred, but wrote out no opinion. 
Browy, C. J., dissenting. 


I regret my inability to concur with the majority of this 
Court in the judgment rendered in this case. I admit that 
the natural equities are strongly in favor of the defendant in 
error, who was the plaintiff in the Court below. At the 
time he loaned the Confederate Treasury notes to the plaintiff 
in error, they formed almost the exclusive currency of this 
State, and had a market value in gold, and were received in 
all commercial and other business transactions as a circulating 
medium. 

1. When this loan was made the people of the Confederate 
States, numbering over ten millions, and inhabiting a terri- 
tory as large as several of the monarchies of Europe, had 
thrown off the authority of the Government of the United 
States, had set up in its place a government fully organized 
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in all its parts, Executive, Legislative and Judiciary, had 
organized and then kept large armies in the field, who had 
maintained its claims as an independent power with an un- 
daunted courage and intrepid valor which challenged the 
admiration and commanded the respect of the civilized world, 

The Federal Government had virtually declared war 
against this confederation of States, had proclaimed its 
ports in a state of blockade, had recognized it as a belliger- 
ent power authorized to conduct war, and had entered into 
cartels for the exchange of prisoners with it. This recog- 
nition of belligerent rights in the Confederacy by the Goy- 
ernment of the United States was followed by similar 
recognitions by foreign Governments. 

Now all must admit that money is not only necessary to 
conduct wars, but that it is the strongest sinew of war, and 
it would seem that the recognition of the Confederacy, which 
had vast armies in the field, as a power authorized to conduct 
war, upon the principles established by international law, for 
the government of civilized States engaged in martial com- 
bat, carried with it the further recognition of the right of 
the belligerent power to raise money by the use of its credit, 
and to issue and circulate notes or bonds for that purpose. 
That would seem, as between the subjects of the belligerent 
power, to be a sufficient consideration to support a contract 
made in the ordinary course of business, without any connec- 
tion with the Government, or any intention to aid it, but 
simply as a commercial transaction, when there was no other 
currency in the country except these notes, which were recog- 
nized by all as the medium of exchange or standard of value. 

This view of the question is strengthened when taken in 
connection with the well known maxim in government, that 
protection and allegiance are reciprocal obligations. The 
Government of the United States was at that time unable to 
afford protection to the people of the Confederate States. Its 
authority was displaced, its Courts were suspended, and it 
could command no officer, civil or military, within the limits 
of this State. Another government, complete in all its parts, 
was then supreme in Georgia. 
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It is no answer to say that the great body of the people of 
Georgia, and the other Confederate States, aided the rebellion, 
and thereby lost their right to the protection of the Govern- 
ment. There were still persons in Georgia (very few, it is 
true,) who adhered to the Government of the United States, 
and were loyal to it. They were certainly entitled to protec- 
tion, and if the Government was unable to protect them, it 
had no right to claim their allegiance till it re-asserted its 
powers and extended its protection over the territory of their 
residence. See 4 Wheaton, 246; 2 Gallison, C. C. Reps., 
485; 9 Cr., 191; 3 Pet., 242. They were therefore obliged 
to submit to the existing Government, and as they were 
obliged to make a living, and to have intercourse with those 
around them, they had no alternative but to use Confederate 
Treasury notes, the currency of the country, in their daily 
transactions. As the Government of the United States gave 
them no better currency, it would be a harsh rule for it to 
lay down that all their dealings and pecuniary transactions 
among themselves were illegal and void, when they were the 
result of uncontrollable necessity growing out of its failure 
to afford them protection. 

For these and other considerations, I should feel strongly 
inclined to concur with the majority of this Court in the 
judgment they have pronounced, were it not for the emphatic 
and imperative language of our own State Constitution, 
which my oath of office binds me to support. 

2. The 17th section of the 5th article of the new Consti- 
tution of this State contains the following language: “ All 
contracts made and not executed during the late rebellion, 
with the intention and for the purpose of aiding and encour- 
aging said rebellion, or when it was the purpose and intention 
of any one of the parties to such contract to aid or encourage 
such rebellion, and that fact was known to the other party, 
whether said contract was made by any person or corporation 
with the State or Confederate States, or by a corporation with 
a natural person, or between two or more natural persons, 
are hereby declared to have been and to be illegal; and all 
bonds, deeds, promissory notes, bills, or other evidences of debt, 
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made or executed by the parties to such contract, or either 
of them, in connection with such illegal contract, or as the 
consideration therefor, or in furtherance thereof, are hereby 
declared null and void, and shall be so held in all Courts in 
this State, when an attempt shall be made to enforce any 
such contract, or give validity to such obligation or evidence 
of debt. And in all cases where the defendant, or any one 
interested in the event of the suit, will make a plea, sup- 
ported by his or her affidavit, that he or she has reason to 
believe that the obligation or evidence of indebtedness upon 
which the suit is predicated, or some part thereof, has been 
given or used for the illegal purpose aforesaid, the burden of 
proof shall be upon the plaintiff to satisfy the Court and 
jury that the bond, deed, note, bill, or other evidence of 
indebtedness upon which said suit is brought, is, or are not, 
nor is any part thereof, founded upon, or in any way connected 
with, any such illegal contract, and has not been used in aid 
of the rebellion ; and the date of such bond, deed, note, bill 
or other evidence of indebtedness, shall not be evidence that 
it has or has not, since its date, been issued, transferred, or 
used in aid of the rebellion.” 

Now, it does seem to me, that this provision of the Con- 
stitution is conclusive against the judgment of this Court in 
this case. It declares all contracts made and not executed, 
“by any person or corporation with the State or Confederate 
States illegal, and all bonds, deeds, promissory notes, bills, or 
other evidences of debt, made or executed by the parties to 
such contract, or either of them, in connection with such ille- 
gal contract, null and void. I presume no candid man will 
deny that Confederate ‘freasury notes were issued by the 
Confederate Government in aid of the rebellion. All con- 
tracts made by that Government for the purchase of artillery, 
army supplies, payment of troops, and for all other war pur- 
poses, were met by it by the issue and use of its notes. The 
first issue was in every case a contract between that Govern- 
ment and some person or corporation in aid of the rebellion, 
and each Treasury note was issued by the Government for 
that very purpose, which fact was well known to the person 
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who received it. It follows, therefore, beyond controversy, 

that every such contract was a contract made by a person or 

corporation with the Government of the Confederate States 7 
in aid of the rebellion. Every such contract is therefore 

declared illegal by the Constitution of 1868, and every such 

Treasury note issued by the Confederate Government in con- 

nection with such illegal contract, is declared null and void. 

No denial of the facts of history, and no ingenious sophistry, 

can escape this conelusion or change this well known fact. 

3. All executory contracts made during the rebellion, with : 
a view of aiding or encouraging it, where such was the inten- 
tion of one of the parties, and that fact was known to the 
other, no matter who were the parties, are expressly declared 
to have been and to be illegal. 

But it does not stop here. It goes further, and leaves 
nothing to inference. It declares that all bonds, deeds, prom- 
issory notes, bills, or other evidences of debt, made or executed 
by the parties to such contract, or either of them, in connec- 
tion with, or as the consideration of, or in furtherance of, i 
such illegal contract, are null and void, and shall be so held 
in all Courts in this State where attempt shall be made to 
enforce such contract, or give validity to any such obligation 
or evidence of debt. 

Strong and conclusive as this language is, it is made still 
more certain, if possible, by the further provision, that if the 
defendant, or any one interested in the event of this suit, 
will make a plea, supported by affidavit, that he has reason 
to believe the evidence of indebtedness upon which the suit is: 
predicated, or some part thereof has heen used for the illegal 
purpose aforesaid, the burden of proof shall be upon the 
plaintiff to satisfy the Court and the jury that the evidence of 
indebtedness is not founded upon, or in any way connected 
with, any such illegal contract, and has not been used in aid 
of the rebellion, before he can recover, and the date of the 
obligation or evidence of indebtedness is not to be evidence 
whether it has or has not been used in aid of the rebellion. 

Now let it be borne in mind that Confederate notes were 
issued by the Confederate Government to aid it in the execu- 
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tion of its designs to set up an independent Government, and 
that this fact was known by every person who received such 
notes from that Government, and by all persons who subse- 
quently received them in any transaction whatever. No one 
can plead want of notice. It follows, therefore, that the first 


‘issue of every such note was such a contract as the Constitu- 


tion declares to be illegal, and that the note itself, which car- 
ries upon its face notice of this fact, is declared by the same 
Constitution to be null and void. 

4, To all this it may be replied, that this suit was not 


| brought upon the Confederate notes, which are null and void, 


but upon a note given by Miller to Gould for Confederate 
notes, This is true, and we are here brought to the consid- 
eration of the question made by this record. Can a note or 
other evidence of debt, which is declared by a statute or by 
the Constitution, which is of even higher dignity than a 
statute, to be illegal, null and void, be a sufficient legal con- 
sideration to support a contract? It is not denied that such 
note may have a market value, but the question is, can it have 
alegal value, and can a Court, under our Constitution, give 
validity to it by sustaining a contract for which it is the only 
consideration ? 

While there have been comparatively few instances, in 
which a note or other evidence of debt has been declared by 
statute to be illegal, null and void, I take it to be a well 
established rule, supported by an unbroken current of au- 
thorities, that no recovery can be had upon such a note or 
other evidence of debt, and that it cannot be a legal con- 
sideration for another note, or to support any other contract. 

The most familiar instances of this kind in the books, 
grow out of the statutes against gaming and usury. These 
statutes declare that notes given for gaming considerations, 
or for usury, are void, and the Courts have held that no 
recovery could be had upon such notes, even in the hands of 
a bona fide purchaser without notice of the illegality of the 
consideration. 

In the case of Bowyer vs. Bampton, 2 Strange, 1155, the 
suit was upon several promissory notes given for money 
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knowingly advanced to game with, in violation of the statute 
of 9 Anore. The notes had been indorsed by Church, the 
payee, to the plaintiff, for a valuable consideration without 
privity or notice, and it was held, after two arguments, that 
the innocent endorser could not recover upon them, for 
the reason, as the Court said, that to allow the recovery, even 
by the bona fide holder, without notice, is making the note 
of some use to the lender, if he can pay his own debts 
with it. 

Comyn on Cont. 61, after referring to the Acts of 33 Hen., 
8,16 Car., 2 and 9 Ann, lays down the same rule in these 
words: ‘ And these acts having declared the security void, 
it may be observed that a bill of exchange, given for money 
won at play, can not be recovered upon, though in the hands 
of an endorser for a valuable consideration, and who is 
totally ignorant of the circumstances affecting the security.” 
See also Cannon vs. Bryce, 3 B. and Ald., 179; Byles on 
Bills, 106 ; Story on Prom. Notes, sec. 1928, note; 3 Kent’s 
Com., sec. 44, pp. 79 and 80, (5th edition ;) Chitty on Con., 
615. So of a note given for an usurious consideration, under 
the Act of 12th Ann, which the statute declares to be utterly 
void, upon which no recovery can be had, even in the hands 
of a bona fide holder for a valuable consideration, without 
notice. 

In Lowe vs. Waller, 2 Doug., 735, the action was brought 
by an innocent endorser, without notice, upon a note given 
for an usurious consideration, and after the case had been 
ably argued, Lord Mansfield, delivering the opinion of the 
Court, said: “I have considered this case very attentively, 
and I own with a great leaning, and wish, on my part, that 
the law should turn out to be in favor of the plaintiffs. But 
the words of the act are too strong. Besides, we can not get 
over the case of the statute against gaming, which stands on 
the same ground. This is one of those instances in which 
private must give way to public convenience.” Lord Ellen- 
borough made the same ruling in the case of Lowis vs. 
Mazzaredo, 1 Starkie’s Rep., 386. 

Thus the law stood in England, till the statute 58, Ga., 3, 
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changed it, and declared that such bills or notes given for 
usury shall not be void, in the hands of an endorser for a 
valuable consideration, without notice. But it has been held 
under the statute, that the holder of a bill who sues thereon 
must prove that he holds it for value, so soon as the defend- 
ant has shown that there was usury between prior parties to 
the instrument. Chitty on Con., 612. 

The statute of this State, passed 27th March, 1759, estab- 
lishes eight per cent. as the legal rate of interest, and declares 
all bonds, contracts and assurances, given for a greater per 
cent. utterly void. Marb. & Craw, Dig. 270. This act was 
amended by the Act of 22d December, 1822, which declared 
that such contracts, bonds, ete., “shall not be void, but the 
principal due thereon shall be recoverable at law, and no 
more.” 

In the case of Baily vs. Lumpkin, 1 Ga., 392, this Court 
was called upon to put a construction on this Act, and it was 
held that the note as to the interest was void, and that a note 
given for such usurious interest was void in the hands of a 
bona fide holder without notice. Nisbet. J., delivering the 
opinion of the Court, says: “It is very true that the Courts 
in England struggled hard to protect an innocent indorser 
against the plea of usury, because of the obvious hardship of 
the case. They, however, did yield to the irresistible force 
of the reasoning upon this subject, and determined that a 
security void by statute, as in the case of usury and gaming, 
was void in the hands of a bona fide holder without notice. — 
The security being utterly void by law, it could acquire no- 
where and in no way any vitality. A transfer for value to 
one ignorant of the taint could not breathe life into the con- 
tract. Void in the beginning, it was void forever and every- 
where. The other reason for this determination of the British 
Courts is this: if an usurious contract could be enforced in 
the hands of a third person, then it would be the easiest 
thing imaginable to defeat the statute of usury. The public 
policy of the laws against usury imperiously required such 
a decision. It was consequently made, and for a long series 
of years acquiesced in.” See also 3 Johns. Cases, 206; 1 
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Bay, 28; 1 Greenleaf R., 167; 2 Caine’s Reps., 150; 10 
Mass., 121; 3 Doug. Reps., 268. And as to illegality of 
consideration see Chitty on Cont., 574; Addison on Cont., 
91; Story on Sales, sec. 499; Byles on Bills, 103; Comyn 
on Cont., 59. 

It is abundantly established by the authorities cited, that 
the market value of the note or bill at the time of the sale can 
not be'taken into the consideration. . The gaming notes, and 
notes given for an usurious consideration, in each of the above 
cases, had a market value. In each case the bona fide holder 
purchased without notice, and paid, and the payee received, 
a valuable consideration for the note or bill. But they had 
no legal value, because declared void by statute, and there- 
fore no recovery could be had upon them, no matter in whose 
hands they might be. 

But let us pursue the inquiry a little further. Can a 
recovery be had in a Court established by the Constitution, 
upon a note given for a consideration which the Constitution 
declares null and void? If authority is to govern, unques- 
tionably it cannot. In Craig et al. vs. The State of Missouri, 
4 Pet. 410, the Supreme Court of the: United States has 
decided that no such recovery can be had. By Act of 27th 
June, 1821, the Legislature of the State of Missouri estab- 
lished loan offices, and directed the officers of the Treasury, 
under the direction of the Governor, to issue certificates to 
the amount of $200,000, of denominations not exceeding ten 
dollars nor less than fifty cents. These certificates were to 
be receivable at the Treasury, and by the tax gatherers and 
other public officers, in payment of taxes or money due, or 
to become due to the State, or to any town or county therein ; 
and by all officers, civil and military, in the State, in discharge 
of salaries and fees of office, and in payment for salt made at 
the salt springs, owned by the State, and to be afterwards 
leased by the authority of the Legislature. A provision was 
made by law for the gradual withdrawal of the certificates 
from circulation, and all the certificates had been withdrawn 
and redeemed by the State at the time the litigation was 
pending. 
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It was also provided by the statute that the commissioners 
might loan said certificates, in sums less than $200 00, on 
personal securities, by them deemed good and sufficient, 
which securities should be jointly and severally bound for 
the payment of the amount so loaned, with interest thereon. 
Craig borrowed the certificates thus issued, and gave his 
note, signed also by John Moone and Ephriam Moone, for / 
$199 99, which certificates had a full par value, and were 
used as money by the maker of the note, and afterward 
redeemed by the State at full par value. There was, there- 
fore, no pretence that there was in fact any failure of con- 
sideration. Craig borrowed the certificates and gave his note 
for them in that case, as Miller borrowed the Confederate 
Treasury notes, and gave his note for them, in this case. The 
cases are alike, with this difference, that the cértificates bor- 
rowed by Craig were worth par in the market. Those bor- 
rowed by Miller, the plaintiff in error, in this case, were 
worth about fifty cents in the dollar when he received them. 
In that case the statute of Missouri declared the certificates 
and the notes given for them, valid. In this case the Con- 
stitution of Georgia declares the Confederate Treasury notes, 
issued in aid of the rebellion, null and void. That was, 
then, a stronger case in favor of the plaintiff in the Court 
below than the case at the bar. 

In that case the Supreme Court of the United States, 
Chief Justice Marshall delivering the opinion, held that the 
certificates issued by the State of Missouri were bills of 
credit, and as the Constitution of the United States declares 
that no State shall “emit bills of credit,” these certificates 
or bills of credit issued by the State of Missouri were void, and 
being void, as prohibited by the constitution, that they were 
not a legal consideration to support a contract, and that no 
recovery could be had upon the note given by Craig for them, 
notwithstanding they were worth par in the market when he 
secured them, and were used by him as money. 

I make the following quotation from Chief Justice Mar- 
shall’s opinion in thut case, which is so strongly in point in this 
that I make no apology for its length: “The certificates for 
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which this note was given being, in truth, ‘ bills of credit,’ 
in the sense of the constitution, we are brought to the in- 
quiry: ‘Is the note valid of which they form the constitu- 
tion? It has long been settled, that a promise made in con- 
sideration of an act which is forbidden by law, is void. It 
will not be questioned, that an act forbidden by the Consti- 
tution of the United States, which is the supreme law, is 
against law. Now the constitution forbids a State to ‘ emit 
bills of credit.’” The loan of these certificates is the very 
act which is forbidden. It is not the making of them while 
they lie in the loan offices; but the issuing of them, the 
putting them into circulation, which is the act of emission, 
the act that is forbidden by the constitution. The considera- 
tion of this note is the emission of bills of credit by the 
State. The very act which constitutes the consideration, is 
the act of emitting bills of credit, in the mode prescribed by 
the law of Missouri, which act is prohibited by the Constitu- 
tion of the United States. Cases which we cannot distin- 
guish from this in principle, have been decided in State 
Courts of great respectability, and in this Court. In the 
case of the Springfield Bank vs. Merrick, e¢ al., 14 Mass., 
$22, a note was made payable in certain bills, the loaning or 
negotiating of which was prohibited by statute, inflicting a 
penalty for its violation. The note was held to be void. 
Had this note been made in consideration of those bills, 
instead of being made payable in them, it would not have 
been made less repugnant to the statute, and would conse- 
quently have been equally void. 

In Hunt vs. Knickerbocker, 5 Johns. Rep., 327, it was 
decided that an agreement for the sale of tickets in a lottery, 
not authorized by the Legislature of the State, although 
instituted under the authority of the government of another 
State, is contrary to the spirit and policy of the law, and 
void. The consideration on which the agreement was found- 
ed being illegal, the agreement was void. The books, both 
of Massachusetts and New York, abound with cases to the 
same effect. They turn upon the question whether the par- 
ticular case is within the principle, not on the principle 
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itself. It has never been doubted, that a note given ona 
consideration which is prohibited by law, is void. Had the 
issuing or circulation of certificates of this or any other des- 
cription been prohibited by a statute of Missouri, could a 
suit have been sustained in the Courts of that State, on 
note given in consideration of the prohibited certificates? 
If it could not, are the provisions of the constitution to be 
held less sacred than those of a State law? 

It had been determined, independently of the Act of Con- 
gress on that subject, that sailing under the license of an 
enemy is illegal. Patton vs. Nicholson, 3 Wheat., 204, was 
a suit brought in one of the courts of this district, on a note 
given by Nicholson to Patton, both citizens of the United 
States, for a British License. The United States were then 
at war with Great Britain; but the license was procured 
without any intercourse with the enemy. The judgment of 
the Circuit Court was in favor of the defendant, and the 
plaintiff sued out a writ of error. The counsel for the 
defendant in error was stopped, the Court declaring that the 
use of a license from the,enemy being unlawful, one citizen 
had no right to purchase or sell to another such a license, to 
be used on board an American vessel. The consideration for 
which the note was given being unlawful, it follows, of 
course, that the note was void. A majority of the Court 
feels constrained to say, that the consideration on which the 
note in this case was given, is against the highest law of the 
land, and that the note itself is utterly void.” 

It is proper to remark that three of the Justices dissented 
from the opinion of the Court, on the ground that the cer- 
tificates issued by the State of Missouri were not, in their 
opinion, bills of credit within the meaning of the constitu- 
tion. 

Mr. Justice Johnson, in his dissenting opinion, admits 
that the note given for the certificates would be void, if they 
were bills of credit, prohibited by the constitution. His lan- 
guage is: 

“Tn the argument of counsel the objections to this con- 
tract were presented in the form of objections to the con- 
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sideration. But this was unnecessary to his argument, since 
even a valuable consideration will not make good a contract 
in itself illegal.’ These notes originate directly under the 
law of Missouri; they are taken in pursuance of its provi- 
sions, have their origin in it, and rest for their validity upon 
it, and if that law be void, must fall with it. Whether, 
therefore, the bills for which they were given be void or 
valid, if the law be void, the notes would be so.” 

The case of Sherman, survivor, vs. Barnard, in 19th Barb. 
Reps., 291, fully sustains the position for which I contend. 
The Legislature of New York, on the 10th of July, 1851, 
had passed an Act “to provide for the completion of the 
Erie Canal enlargement, and Gehesee Valley and Black River 
Canals,” which provided for the issue of a large amount in 
certificates of indebtedness for the completion of the work. - 
Barnard sold and transferred a certain written contract, with 
all his rights therein, to Sherman and Moore, which was 
made between himself of the one part, and the canal com- 
missioners and the division engineers on behalf of the people, 
of the other part, by which it was agreed that Barnard should 
construct a certain section of the Erie Canal enlargement, 
and should be paid therefore a compensation provided by said 
contract, out-of the surplus revenues of the canals, and the 
proceeds of sales of canal revenue certificates, as authorized 
by said Act. And Sherman and Moore executed several 
promissory notes, amounting in the aggregate to $2,000 00, 
and delivered them to Barnard for his interest in said con- 
tract. At the time of the trade a case was pending before 
the Court of Appeals of New York to test the constitution- 
ality of the Act authorizing the canal enlargement, and the 
issue of said certificates, and it was agreed by Sherman and 
Moore to take the risk and pay the $2,000 00, whatever 
might be the decision of the Court of Appeals as to the con- 
stitutionality and validity of the Act, or as to the validity of 
contracts made under it. 

The Court of Appeals afterwards decided, 3 Selden, 9, that 
the Act was unconstitutional and void, and as a consequence, 
that the contracts made and certificates issued under it were 


488 SUPREME COURT OF GEORGIA. 





Miller vs. Gould. 





unauthorized, and that the people of the State were not in 
in any sense bound by them. 

After this decision, Sherman, as the surviving member of 
the firm, filed his bill to enjoin Barnard from transferring 
the notes, and to compel him to deliver them up to be can- 
celled, and prayed that Sisson and Chapman, to whom Moore 
had made part payment for Barnard, be restrained from pay- 
ing over the money to Barnard, ete. The Court below held 
that Barnard was entitled to recover upon the notes, and upon 
appeal, the Supreme Court reversed the decision, and ruled 
that the sale of an absolutely void chose in action will not 
form any consideration for a promise. Judge Strong, deliy- 
ering the opinion of the Supreme Court, says: “ But inde- 
pendent of the decision, the naked legal proposition that the 
sale of an absolutely void chose in action will not form any 
consideration for a promise is, I think, incontrovertible, 
If void, no legal obligation is created by it, and it is in view 
of the law, as if it did not exist. Void things are as no 
things, and some value is essential to a valid consideration, 
(Story on Contracts, sec. 443.) The principle is the same, 
notwithstanding such chose in action, is saleable in market 
for even the full value that would attach to it if valid. If 
the law does not recognize it as having some binding force, 
and will not enforce it, a note given for the sale of it will be 
invalid for want of consideration. It has no intrinsic, no 
legal value, and therefore in law no value. Although sale- 
able in market, if the sale is on credit, no legal debt is thereby 
created ; payment may be resisted for want of consideration, 
and if the sale is for cash, if the money paid can not be 
received back, it is not because a consideration was received 
for it, but upon the principle which precludes the recovery of 
money voluntarily paid with a full knowledge of all the 
facts.” , 

Rodman vs. Munson, 13 Barbour, 63, involves the same 
question as to the validity of a note given for part of said 
“canal revenue certificates,” referred to in the case last cited. 
The Court in this case holds the Act authorizing the Comp- 
troller to issue the certificates to be unconstitutional and 
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inoperative, and the certificates to be wholly null and void, 
and that the note given for said certificates is without con- 
sideration, and that its payment can not be enforced. 

The same question was again before the Court, in the same 
volume, p. 188, and the same judgment was pronounced. 
On pages 194 and 195, the learned Judge, after stating that 
the defense set up is that the note was given for canal 
revenue certificates under the Act of 1851, which is in con- 
flict with the constitution, and that the certificates did not 
constitute a consideration to support the note, uses this 
language: ‘‘ The first point raised by the plaintiff’s counsel 
js, that the canal revenue certificates had a marketable value, 
which was at all events a sufficient consideration for the note. 
But the fact that a paper would sell in market does not of 
itself, render it available as a consideration, as there are 
many who would willingly purchase counterfeit bills, or 
notes given for gambling debts, or otherwise contra bonos 
mores, but surely none of these would give validity to a con- 
tract. The rule is, that a consideration is sufficient when it 
has any legal value, but insufficient where it has none. It 
was so laid down substantially in the case of Johnson vs, 
Titus, (2 Hill, 606,) quoted by the plaintiff’s counsel, and 
the authorities there cited by the late Judge Cowen. The 
important question in this case is, whether the canal revenue 
certificate was in law valueless, and it certainly was so, if 
the act under which it was issued was unconstitutional.” 

It has been decided that there can be no recovery on a 
note given for the purchase of a ticket in a lottery prohibited 
by law. Hawkins vs. Cox, 2 Cr. C. C., 173, and in Thomp- 
son vs. Milligan, Ibid, 207. So, in New Jersey, a convey- 
ance founded on a lottery consideration, is void, though the 
lottery was contrived and drawn in another State. 4 W. C. 
C., 129. 

The statute 24 Ga., 2, c. 40, prohibits persons from recover- 
ing a debt incurred by sale of spirituous liquors, in less 
quantities than of the value of twenty shillings, and when 
part of the consideration for a bill was spirituous liquors 
within the statute, and part for money lent, it was holden 
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wholly void in the hands of the payee. So a bill of ex. 
change accepted to secure payment of money, taken at the 
door of an unlicensed theatre, is void in the hands of the 
payee, who knew the theatre to be unlicensed. Byles on 
Bills, 110. An action cannot be maintained to recover the 
price or value of libelious or immoral pictures sold by the 
plaintiff to the defendant. Forbes vs. Johns, 4 Esp., 97, 
And Best, C. J., held that the plaintiff, a printer, could not 
recover any remuneration for printing “The Memoirs of 
Harriet Wilson,” it being a work of grossly immoral and 
libelous character. Poplett vs. Stockdale, R. and M., 357, 

In all these cases, as in the case at bar, the consideration 
of the note or bill had a marketable value, and the maker 
of the note received actual value. But as the law declared 
the consideration to be illegal and void; as the Constitution 
of Georgia declares the Confederate notes in this case, “to 
have been and to be,” no recovery could be had, because the 
consideration had no legal value. There must not only be 
a consideration, but in the just sense of the law it must be 
legal as well as adequate. Story on Prom. Notes, sec. 183; 
Chitty on Bills, ch. 3, sec. 1, p. 78-85, (8 ed., 1833 ;) Bay- 
ley on Bills, ch. 12, p. 494-495, (5 ed., 1830. 

The Courts will not enforce a contract founded on a deal- 
ing in Confederate Treasury notes. Nordlinger vs. Vaiden, 
2 Am. L. Rev., 188. Bank of Tennessee vs. The Union 
Bank, Ibid, 346. 

The same ruling has been made by Judge Erskine, the 
learned and able United States District Judge for this State, 
in the case of Baily, Trustee, vs. Milner, reported in 35 
Ga. Reps., 330; and Scudder vs. Thomas, 35 Ga., 364. 

I might multiply authorities, but deem it useless, Those 
already cited seem to me to establish the position beyond all 
question that there was no legal consideration for the note, 
which is the foundation of this suit, and that the judgment 
of the Court below ought to be reversed. 

5. Before concluding this opinion I remark that the Con- 
stitutional provision applies only to executory contracts, or to 
cases where an effort is made to give validity to bonds, deeds, 
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bills, or other evidences of debt, used in aid of the rebellion, 
and not to contracts which have been fully executed by the 
parties. If Miller had paid the amount called for by this 
note to Gould, the Courts would not aid him to recover it 
back. In all cases of contracts made during the war, in 
which Confederate Treasury notes were used, and the contract 
fully executed, the Courts will aid neither party, but will 
leave them where they find them. Jn pari delicto potior est 
conditio defendentis. 





os i ill 
Joun A. Lone, plaintiff in error, vs. THe StaTE or GEoR- 
GIA, defendant in error. 


I. [tis too late after arraignment, and the case is before the jury, to 
object to an indictment on the ground that it fails to allege the resi- 
dence of the defendant. 

2, When it appeared from the record that the venue in a murder case 
was changed, on the motion of the prisoner, at the April Term, 1868, 
from Gordon to Bartow county, and the case was called for trial at 
the November Term, 1868, of Bartow Superior Court, the defendant 
is charged with notice that the case will then and there be called, and 


he cannot excuse himself for want of diligence in preparing for trial, © 


by his affidavit that he did not know the case had been moved to Bar- 
tow county, and would be called for trial at the next regular term. 

3. The simple fact that the defendant has been in jail, in a distant coun- 
ty, does not excuse him for want of diligence in preparing for trial. 

4, The unexplained absence of the counsel, on whom the defendant 
“‘ mostly relies,’’ is not a good ground for continuance. 

5. When a motion is made to continue a criminal case, at the calling of 
the case, the movant must take all his grounds; he cannot, after his 
motion has been overruled, file a special plea, based upon facts known 
at the time of the first motion, and then move to continue because not 
ready to try that plea. 

6. This Court will not interfere with the judgment of the Circuit Judge 
in a matter left by law in his wise, legal discretion, unless it appears 
affirmatively that the discretion has been abused. 

7. The plea of insanity, provided for in section 4234 of Irwin’s Code, is, 
in its nature, a plea, the object of which is to prevent a trial on the 
merits, and though it may cover insanity at the time of the act, its 
essence is that the prisoner is insane at the trial, and it must contain 
that allegation. 
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8. It is not error for the Court, in a criminal case, to refuse to charge 
the jury that if from any cause they have doubts of the prisoner's 
guilt, they must acquit, and to charge instead, that any cause is too 
sweeping, but that if they have any reasonable doubts which arise 
from, or grow out of the evidence, they must acquit. 

9. The jury, in a murder case, have no right in this State authoritatively 
to recommend, in lieu of the death penalty, imprisonment for life, 
except in cases where the conviction is founded solely on circumstan- 
tial evidence, and it is no ground for a new trial that the Judge in 
this case said to the jury, ‘‘if there are palliating circumstances, or 
good legal reasons, you may so recommend.”’ 


Murder. Motion for new trial. Decided by Judge Par- 
rort. Bartow Superior Court. September Term, 1868. 


John Long, as principal, and.John C. Duff, as accessory, 
were indicted for murdering Abraham B. Echols, in Gordon 
county, Georgia, on the 16th of October, 1866. The bill 
of indictment was silent as to where they resided. Because 
a jury could not be had in Gordon county, in April, 1868, 
the Judge, on motion of prisoner, ordered that said case 
should be tried in Bartow county. On the 21st of Septem- 
ber, 1868, the case was called, and the defendant’s attorneys 
stated that they intended pleading insanity, and asked the 
Judge for an officer to send for witnesses ; but he said it 
would be time enough when the issue was made. On the 
24th of September, 1868, the case was called for trial. 
When Long was arraigned his attorneys wished to plead 
nothing but insanity ; the Court required a plea of “ guilty” 
or “ not guilty,” and thereupon they plead “ not guilty” and 
insanity at the time of the killing. Simultaneously Long 
moved for a continuance upon the grounds: Ist. That 
Nicklin was his attorney, on whom he mostly relied, and 
whom he had partly paid; that he was absent, as he believed, 
because he had not been informed that said case had been 
transferred from Gordon county ; that Long himself did not 
know of this transfer till the 22d instant, when the officer 
went for him to Milledgeville, Baldwin county, where he 
had been confined since the finding of the bill of indict- 
ment; that he had had no opportunity of corresponding with 
Nicklin ; that he believed Nicklin believed said case would 
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be tried in Murray or Dade county, he particularly having 
exerted his influence in having the venue changed; that he 
was satisfied neither Nicklin nor his other counsel knew that 
this case would be called in that Court till the week before 
orthe week beforethat. 2d. Because of the absence of John 
Hays, T. L. Cox, R. B. Hackney, William Thompson, E. J. 
Kiker, William Black, Aronstead Abbott, V. Carter, and J. 
Q. Fain, (of Gordon county, he believed;) that he had 
ordered subpeanas for them, and believed they had been 
served ; that they were not absent by his consent or procure- 
ment, and that he expected to get their testimony next term ; 
that he expected to prove by said witnesses that when 
Echols was killed, Echols was approaching him (Long) with 
a pistol in hand and another man by his side with a gun in 
his hand, and both in the act of shooting at Long, and 
expected to show such acts on the part of deceased as would 
make out a complete justification for Long; that he posi- 
tively knew that three or more of said witnesses were present 
at the time, knew all the facts, and would be compelled to 
testify as aforesaid, and finally, that this motion was not 
made for delay, but to obtain a fair trial. 

The Judge asked what facts the defendant expected to 
show by each of said witnesses, but his counsel would not 
change the form of the motion. The continuance was not 
granted, but for some cause, unexplained by the record, the 
case did not proceed then. 

The case was again called on the,28th of September, 1868. 
The attorneys reiterated his showing for a continuance as to 
Nicklin’s absence, and asked a continuance for the further 
reasons of the absence of J. N. Carter, of Hall county, T. L. 
Cox, of Whitfield county, who had been subpenaed, and of 
Wn. Lewis, of Pickens or Gilmer county, whose name he had 
just ascertained, by whom he would prove the facts aforesaid 
as to Echols approaching him with a pistol at the time of the 
killing. The formal parts of the showing were all correct. 
His attorneys introduced John Hays to prove that Lewis and 
Cox were present at the killing, and Hays stated that there 
were three other persons present in Court who were present 
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at the killing. The Court refused to allow the continuance, 
A special jury was empannelled to try the issue of insanity, 

On the 29th of September, 1868, they again moved to 
continue, submitting as a showing an affidavit by Long that 
he was not ready to proceed with the issue of insanity be- 
cause of the absence of Campbell Wallace and twenty-seven 
other witnesses, (naming them,) of Walker county, Georgia, 
by whom he expected to prove that, at the time of the 
killing, Long was laboring under insanity or mental aberra- 
tion, and that he had been, for some time previously, so 
afflicted, and because of the absence of said Lewis, said Cox, 
and said Carter, by whom he expected to prove the same 
facts. With this was an affidavit by Jesse A. Glenn, one of 
Long’s attorneys, stating that on the 21st of September, 
1868, he had asked for an officer to send for these witnesses, 
having stated his intention to plead insanity as aforesaid, and 
that the Court would not then send, and that, at each calling 
of the case since, he had notified the Solicitor General of his 
intention to rely on said plea. The Court ordered the case 
to proceed. The defendant’s attorneys offered no testimony, 
nor would offer any. Thereupon, the Court ordered the 
plea of insanity stricken, and that the case should be tried 
under the plea of not guilty. 

The case was submitted to the jury, and a witness for the 
State was sworn and was about to be examined. Then | 
Long’s attorneys moved to quash the indictment because the 
indictment was silent as_to Long’s residence ; it wanted the 
words “of the county pnd State aforesaid” after the defend- 
ants’ names. 

The Court overruled the motion, holding that that aver- 
ment was unnecessary. 

The testimony for the State was as follows: 

R. C. Boon sworn gaid: I was present when deceased was 
killed, in October, 1866, I think the 10th, in Gordon county; 
I first saw Long at Gdbeen; ; he was in peat of a horse on 
Wednesday evening; I and Mr. Echols went home from 
Court; I was eating supper and heard a noise in the lane; 
sent my son out to see; heard some one coming, and saw Long 
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threatening to shoot my son, with pistol in hand; Long said 
he would shoot me if I came where he was; he then got on 
his horse and galloped off between my house and Echols’; I 
know Long, and know it was the same man with Duff, 
and that the horse Long had, there was a dispute about; 
Long rode off up the lane; he was bareheaded and the 
horse was without a saddle; I was standing in the yard; he 
rode on back; deceased was feeding his hogs as Long rode 
back ; Long called to deceased to come to him; deceased said 
he would be there in one minute; deceased went to the 
porch, set his bucket down, turned back toward where Long 
was, and asked Long what he wanted; Long said he was 
hunting an horse thief; deceased asked Long what kind of an 
horse; Long said a gray horse, as well as I recollect; de- 
ceased asked who stole the horse; Long answered “ Adair” ; 
deceased said nothing more, that I heard; Mr. Cox asked 
Long if he were not the man who passed there a few minutes 
before; Long said he was not; Cox asked Long why he had 
no saddle, and why he was bareheaded; Long said he lost 
his hat while hunting this thief; Cox asked Long who were 
with him; he said two or three men were with him, and 
then fired at deceased and killed him; I remember nothing 
that was said, if anything was; Long then rode off and hal- 
looed; Cox said, “follow him, gentlemen;” Long hallooed 
back and said, “come on and I will wait for you;” the 
pistol ball struck deceased just over the left eye, and the ball 
lodged in the back part of his head; I examined the wound; 
Long was about three feet from deceased when he shot; 
there was only deceased’s fence between them; deceased was 
on the side of the fence next to his house; the killing was 
between sunset and dark; deceased had been home some 
hour before he was killed; deceased was Clerk of the Su- 
perior Court; it was two hours, by the sun, when I and 
deceased went home; when the pistol fired deceased dropped 
back and fell; don’t suppose he moved after he was shot ; 
Long went away, after the shooting, as fast as his horse 
could go; I saw Long several times between Monday and 
Wednesday ; never saw the horse till Long, Duffy and King 
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brought him in and were disputing about him; Long did 
the shooting; Cox was somewhere in the yard when Long 
came up; Miller was in the yard, between the house and the 
fence; Cox was by the side of the deceased when he was shot; 
Miller was on the left and Cox on the right of deceased 
when he was shot; I was a juryman, that week, in Gordon 
county; was in Court Monday, Tuesday and Wednesday, 
and deceased was discharging his duty as Clerk; my house is 
some fifty yards from deceased’s; I was sworn on the com 
mitting trial in this case; I swore then that deceased was 
about feeding his hogs; I was saddling my horse as Long 
came between deceased’s house and mine; I heard the conver- 
sation between Cox, Long and deceased ; deceased was stand- 
ing against the fence, and had his foot on it; the fence was 
some forty feet from deceased’s house; I am not positive 
whether it was Monday or Tuesday, when I first saw Duff; 
I served on the jury three days that week ; was on the petit 
jury; I have had no conversation as to what I should swear 
in this case; I was some thirty feet from deceased when he 
was shot. 

WILLIAM MILLER sworn, said: I was with deceased when 
he was killed, not more than five feet from him; it was in 
Gordon county, Wednesday night, 10th October, 1866, be- 
tween sun-down and dark ; deceased was standing at his gap, 
in front of his dwelling-house, on the inside of the fence, 
about fifteen steps from his dwelling-house; I saw him when 
he went to the gap; he and I first went to the gap; we were 
‘going to feed the hogs, and were at the gap to pour in their 
slop ; I returned to set my bucket down, and returned to the 
piazza; I and deceased walked on in the direction of the gap; 
the man who shot deceased was sitting on his horse at the 
fence ; deceased said to that man “how do you do?” the man 
said he was hunting a horse-thief; deceased asked him whom 
he suspected ; he answered, “aman named Adair ;” “ very 
well,” said deceased ; the man who shot deceased said, “hold 
on a minute or two, and I will assist you;” a word or two 


passed, but nothing in anger, when that man drew his pistol 
and shot deceased down by the fence, not being over three 
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feet from deceased when he shot him; the man immediately 
dashed off and brought a scream as he did so. 

I can not identify Long as the man who shot; the man 
was a stranger to me; he was ona gray horse; the horse was 
without a saddle, and the man bareheaded ; deceased, and 
the man who shot him, did not converse more than fifteen 
minutes before deceased was shot; deceased fell to the ground 
at the crack of the gun; (I suppose the shot was with a pis- 
tol;) the man instantly left, after the shooting, as fast as his 
horse could go; I went to deceased immediately ; he never 
moved hand or foot, nor breathed, after he was shot; he was 
struck just over his left eye; I saw blood escaping from the 
ball-hole and from the ears; I think the bone of the skull, 
in the back part of the head, was broken; Mr. Cox and I 
were present when deceased was shot; Boon was near by, but 
did not see him when deceased was shot; Boon was not 
present at the shooting; no one but myself and Cox were 
present, so far as I know; I was at work for deceased ; Cox 
went out of the house with deceased; we went out in the 
first place to feed the hogs. 

K. C. Boon re-introduced, said ; When I first saw Long, 
he was very drunk; deceased had no weapons when he was 
killed, and was making no effort to hurt Long. 

WittiAM MILLER re-introduced, said: I did not see 
deceased, Cox, or any one at deceased’s house, have any kind 
of weapons; no angry words was said by deceased to pris- 
oner in any way; they might have had arms without my 
knowing it. 

J. W. REAVEs sworn, said: I was not present when 
deceased was killed; I saw wound right above left eye, made 
by a ball; it passed through the head and lodged against the 
skin on the opposite side; the skull was broken, back and 
front; I saw brains and blood escaping from the wound; I 
have seen Long before, saw him in Calhoun on the day before 
deceased was killed; saw Long frequently during that day ; 
the first time I saw him he was holding a horse owned by 
Mr. Duff, a gray or white horse; I don’t remember about 
the horse being saddled ; the next time I saw him was the day 
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after the killing, about two or three o’clock ; Long was on the 
same horse, in the woods, about a mile to the left of Calhoun; 
he was bareheaded, and the horse was without a saddle ; Long, 
the prisoner, is the man I saw the day of the killing; the 
whole county was in pursuit of him, because he was charged 
with killing deceased ; it was from 1 to10 or 12 o’clock, and 
perhaps a little later; Long had on him three Colt’s pistols 
when found, each shoots six times, but one had one barrel of 
it discharged ; I arrested Long; he said, at the time of his 
arrest, that is, the first word was, “do you want this horse,” 
or he might have said, “are you hunting me?” I took the 
pistols and carried them to town; handing Long the pistol 
with an empty barrel, I asked him if it was the one with 
which he killed deceased, and he said it was; I am a prac- 
tising physician; said shot killed deceased ; pistols generally 
sell from $15 00 to $18 00; I never saw Long and Duff in 
town except on the day of this killing. Carter’s quarter is 
in the direction of deceased’s house, but that is not the best 
road ; Long was drinking on the day of said killing ; it was 
up in the day sometime when deceased was killed, and it was 
one or two o’clock when Long was seen drinking. 

The defendant’s attorneys introduced no testimony. After 
argument they requested the Court to charge the jury as fol- 
lows : 

Ist. “The jury are the judges of the law and the facts, 
and are bound, under your oaths as jurors in this case, to 
decide the law according to your own opinion of the law; 
they may differ from the Court in its*charge to them as to 
the law. If you conscientiously differ with the Court as to 
the law, and fail to carry out that difference, you would be 
guilty of perjury.” 

2d. “If there is a reasonable doubt in the minds of the 
jury, from any cause, as to the guilt of the prisoner under 
the charge of murder, then the jury can not find the pris- 
oner guilty of that charge; that the jury are there to con- 
sider as to the offense of manslaughter, and if then should 
be a reasonable doubt in the minds of the jury, from any 
cause, then the jury can not find the defendant guilty of man- 
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slaughter ; you should be governed by this rule in the 
investigation of the several grades of manslaughter, and if 
reasonable doubts should go through the case, on each grade 
of homicide, then you should acquit the prisoner.” 

3d. “If the jury believe that the prisoner was, at the time 
of the commission of the act, surrounded by such circum- 
stances as would excite the fears of a reasonable man, that 
the deceased, or those who were approaching him, intended 
to commit a personal injury upon him amounting to a felony, 
then the killing must be justifiable homicide; that is the 
law ; whether deceased really intended or not to injure the 
prisoner, the law does not look alone to deceased’s intention, 
but to the circumstances which would cause a reasonable man 
to act.” 

What the 4th request was, does not appear by the record. 

5th. “ Mental alienation, from any cause whatever, at the 
time the deed was done, to ‘the extent that the accused did 
not know what he was doing, will rebut the presumption of 


’ malice arising from the apparent recklessness of his (defend- 


ant’s) conduct so as to reduce the offence from murder to 
manslaughter.” 

6th. “ That while drunkenness is no excuse for crime, yet 
you must consider of it, as a means of coming to a conclu- 
sion in arriving at the intention of the accused, and his state 
of mind at the time, so as to show the absence of malice, 
and the apparent recklessness of his conduct might be so far 
excused as to reduce the offence to manslaughter.” 

After giving in charge all the grades of homicide, the Judge 
proceeded to charge the jury as follows: “If you believe, 
from the evidence in this case, that Long shot Echols through 
the head, and the evidence has not. disclosed circumstances of 
paliation, the Court charges you that this is such an external 
circumstance, capable of proof, as may establish express 
malice, and if this act killed Echols, and the proof does not 
show it to be voluntary manslaughter or involuntary man- 
slaughter, or justifiable homicide, it is murder, and it is your 
duty so to find. 

When a homicide is clearly proved, malice is presumed 
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by the law, unless the testimony discloses circumstances and 
rebuts that presumption. If the jury believe that Long 
shot and killed Echols intentionally, he is presumed to 
intend the natural and proximate consequences of his own 
acts, and if it is not shown that Echols, or those with Echols 
and co-operating with him, assaulted Long or attempted to 
commit a violent, personal injury to Long, or did some other 
act equivalent to these, it will be your duty to find “7 
guilty of murder. 

Malice shall be implied wherever no considerable ronal 
cation appears, and where all the circumstances of the killing 
show an abandoned and malignant heart. This law shows 
that when a person shoots into a crowd, or toward a person 
unknown to the slayer, and kills another in a reckless man- 
ner, and when the circumstances show a disregard of human 
life or human safety, that malice is iniplied. In this case, it 
may appear that both express and implied malice is shown, 
The Court has already charged you as to express malice. If 
the evidence shows that Echols had given Long no consider- 
able provocation, and he was unknown to Long, and that 
Long wantonly shot and killed him, malice is implied, and 
the killing is murder, and the jury should so find.” 

He then gave in charge the first of said requests. He 
read the second to the jury, saying that he declined to charge 
it, and added that if they had reasonable doubts with the 
several grades of homicide, and those doubts arose from qr 
grew out of the testimony in the case, the position taken was 
right; that the words “from any cause” were too sweeping, 
and should be understood thus: “from any cause shown by 
or originating from the testimony in the case.” 

He declined charging the third request. Reading it to 
the jury, he said: “Unless deceased, and those with de- 
ceased and co-operating with him, intended or showed to 
prisoner that they intended to commit a violent personal 
injury on prisoner, amounting to a felony, the prisoner would. 
not be justifiable in killing deceased. If A and B were 
approaching C, and exhibiting evidence of felonious injuries 
on C, it would not justify C in killing D, who has nothing 
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to do with A and B. What a stranger or third party did 
or proposed to do could not justify Long in killing Echols, 
unless Long had been given reason to infer that HKchols 
intended to harm him seriously.” 

The fourth request he refused. Reading it to the jury, he 
said: ‘With regard to this charge, unless the evidence 
shows that the accused had good reason to believe that 
Echols, or some one acting in conjunction with him, were 
about to commit some injury upon the accused, the accused 
had no right to shoot deceased, and unless Echols had some- 
thing to do with the circumstances surrounding prisoner, or 
prisoner had good reason for believing that Echols .was 
engaged in them, the circumstances surrounding ‘prisoner 
could not justify him in shooting Echols. 

He refused to give in charge the fifth and sixth requests, 
but with reference to drunkenness, charged as follows: 

“ Drunkenness shall not be an excuse for any crime or-mis- 
demeanor, unless such drunkenness was occasioned by the 
fraud or artifice or contrivance of other person or persons, 
for the purpose of having the crime committed, and then the 
person or persons so causing said drunkénness, for such malig- 
nant purpose, shall be considered a principal, and suffer the 
same punishment as would have been inflicted upon the per- 
son committing the offence if he, she, or they, had been pos- 
sessed of sound reason and discretion. : 

From the law it will be found that drunkenness is no 
excuse for the killing of Echols, unless the evidence discloses 
the fact that the,drunkenness was procured by the fraud of 
some person to procure the commission of the offence. Evi- 
dence of drunkenness may be given in to rebut the presump- 
tion of malice where provocation is shown on the part of the 
deceased, to show that the accused: might by some provoca- 
tion have been more easily excited when drunk than if he 
had been sober, and thus made subservient to irresistible 
passion, but if the evidence does not show that deceased pro- 
voked defendant, or did something to excite his animosity, if 
it were in proof that he was drunk, it could not inure to his 
advantage. 
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If your minds rest satisfied beyond a reasonable doubt 
that the accused did shoot and kill A. B. Echols, the de- 
ceased, with malice aforethought, either express or implied, it 
is your duty to find the defendant guilty. If you believe 
that there are palliating circumstances, and that there is a 
good legal reason for so finding, you may recommend that he 
be confined in the penitentiary for life; it requires your 
recommendation to have his punishment reduced from death 
to imprisonment for life.” 

The balance of the charge was only directory as to the form 
of their verdict. 

The defendant was found guilty of murder. His attorneys 
moved for a new trial upon the following grounds: 

Ist. The refusal of the continuance upon the affidavit of 
the 28th of September, 1868, when the case was last called 
for trial. 

2d. Because the Court required the defendant to state in 
his affidavit of 24th of September, 1868, what he expected 
to prove by each of his witnesses. 

3d. Because the Court erred in requiring the defendant to 
plead not guilty when he proposed to plead insanity, and 
required both pleas filed simultaneously. 

4th. Because the Court erred in refusing the application 
for continuance, on the ground of insanity, under the affida- 
vits of 29th, September, 1868, aforesaid. 

5th. Because the Court erred in ordering the issue of 
insanity withdrawn from the jury when he did. 

5th. Because the Court erred in pressing defendant to trial 
without calling on him to plead “ guilty or not guilty.” 

7th. Because the Court erred in not quashing the indict- 
ment for the reason stated, and at the time when the motion 
was made. 

8th. Because the charge was not sustained by the lajv or 
facts of the case. 

_ 9th. Because the Court erred in refusing to charge as 
requested, and in qualifying the requests as he did. 

And last. Because the verdict was contrary to the law and 

evidence. 
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The Court refused a new trial, and this is assigned as error 
upon the grounds aforesaid. 


JESSE GLENN, for plaintiff in error. 


W. H. DaBneEy, (representing the Solicitor General,) for 
defendant in error. 


McCay, J. 


This killing took place in April, 1866, in Gordon county. 
The venue was regularly changed at April Term, 1868, by 
order of the Court, on motion of defendant. 

When the case was called at the place of the new venue, 
at November Term, 1868, the defendant moved to continue, 
on his own affidavit, that he only knew, a few days before, 
that the venue had been changed ; that the attorney on whom 
he relied was not present, and he supposed he did not know 
of the change of venue; that there were various witnesses 
absent, who were present at the killing, by whom he could 
prove that, at the time of the killing, deceased was approach- 
ing him in a threatening manner, etc. This showing the 
Judge overruled, because it failed to state what facts he 
could prove by each witness, and because the affidavit itself 
only stated positively that three of the.witnesses mentioned 
were present at the killing, and the Court knew, from its own 
eyesight, that one of those witnesses was present then in 
Court, and that three other persons, whether among those 
named or not did not appear, who were also present at the 
killing, were also present in Court. The fact was also appa- 
rent, that the prisoner had seen and conversed with none of 
the witnesses of whose absence he complained, and only 
knew of their acquaintance with the facts by his information 
from.others that they were present. Yet four of those 
present at the killing were also present in open Court at the 
trial. ‘ 

There was nothing in the first motion about insanity. 
The motion to continue was overruled and the case set down 
for trial. 
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When the hour arrived the defendant, with his plea of 
not guilty, filed a plea of insanity, and made another motion 
to continue, on the ground of absent witnesses, to sustain his 
plea of insanity. This the Court overruled, on the ground, 
that this ground of continuance ought to have been made 
with the other. 

When the prisoner was arraigned, the Court required him 
to plead guilty or not guilty. This he objected to, but pro- 
posed to plead insanity. The Court permitted this plea, but 
required also the plea of guilty or not guilty. 

On the trial before the special jury of the plea of insanity, 
no evidence was introduced on either side, and the Court 
withdrew the plea and discharged the jury. 

After the case had gone to the traverse jury, the prisoner’s 
counsel objected, that the indictment did not state the resi- 
dence of the prisoner. 

The charges of the Court and failure, are fully stated by 
the Reporter. 

1. Section 4536 of our Code provides, that all exceptions 
which go merely to the form of an indictment, shall be made 
before trial. The residence of the defendant is not a ma- 
terial allegation. Its statement is mere matter of form. In 
practice, it is never proven before the jury. If omitted, and 
objection is made, it is too late to make it after arraignment 
and plea. Code, sec. 4536. 

2. In looking through the record in this case, whilst we 
cannot affirmatively say we approve of the refusal of the 
Court to grant the motion of the defendant to continue, yet, 
on the other hand, we are unable to say that we disapprove 
it. The Circuit Judge has large discretion in continuances. 
The application is, to a great extent ex parte, at least it is the 
practice, to hear no counter showing, and there are often 
circumstances, in the actual surroundings, of which none but 
the Court below can be a proper judge. This Court will 
not interfere, unless the Judge abuses the discretion reposed 
in him by law. It is only then he is in error. Continu- 
ances are in the wise discretion of the Superior Court, not of 
this Court, and it is only when the discretion of the Circuit 
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Judge is abused—is unwise—that this Court interposes to 
control it. 

If it be true that the defendant did not know the case was 
removed to Bartow county until the brief period before the 
trial, which he fixes, we confess that it would seem he had 
not time to prepare his case. But here was the record star- 
ing him and the Court in the face that the case had been 
moved at his own instance by an order, at April Term, 1868, 
of Gordon Court to Bartow county. November Term, 1868, 
of Bartow Superior Court, gave over six months time for 
preparation. It was his business to know, and as he makes 
no explanation of his ignorance, we take it for granted that 
it was inexcusable. If aman shut his eyes to facts patent 
and plain, he must take the consequences, 

3. That the defendant was in jail in a distant county, is 
no legal excuse for want of preparation. If this is an excuse 
he can never be tried at all. The State keeps him secure. 
That it has a right to do, but we all know if he uses proper 
diligence he can have his case prepared, even though in jail. 
He knows his witnesses, and has the State’s officers and sub- 
penas at his command. evel vs. The State, 26th Ga., 278. 

4, No excuse is given for the absence of counsel. It 
would be trifling with public justice to hold back her hand 
because the accused’s lawyer saw fit to absent himself from 
the Court. 16th Ga. &., 526. 

5. Whilst we recognize the soundness of the argument, 
that justice is the ultimate end of the rules of proceedings, 
yet it is true, that to a large extent, rules of proceedings are 
important towards the attainment of justice. Even in a case 
of life and death the Court must proceed by rule, and not in 
confusion. A pertinacious and suggestive advocate can have 
any number of after-thoughts, and suggest indefinitely new 
views of motions made and decided, until the time fixed by 
law for the term is exhausted. The rule of Court is impera- 
tive. ‘* All grounds of motion for non-suit, in arrest of 
judgment, and for continuance, etc., must be urged and in- 
sisted on at once. And after a decision upon one or more 
grounds, no others afterwards urged will be heard by the 
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Court.” 53 Com. L. Rules. In practice, this rule is often, 
in the discretion of the Court, relaxed, but we are strongly 
inclined to think that more business would be done, and 
far more wisely, if it were strictly adhered to. 

6. As we have said, a motion to continue is in effect 
ex parte, and the Court below not only has a right, but it is 
his duty to scan closely the very words of the affidavit, pre- 
pared carefully, as it is, by counsel, and to judye of it in the 
light of all the circumstances. Here was a most atrocious 
crime, a good citizen, shot down wilfully, without the least 
provocation, at his own door, by a drunken outlaw. Here 
were present in Court four persons, at least, who stood by 
and saw it done. And yet, because the prisoner swears that 
there were others present and saw the deed done, though he 
has not conversed with them and can not say what they 
will testify, except from his own knowledge of what took 
place—he at the same time setting up insanity and mental 


aberration at the time—the Court is charged to have erred 


in refusing to continue. 

We think it will be pushing caution too far to overrule 
the Judge in such a case. 

We cannot, in looking through this record, escape the 
conclusion, that this motion to continue was made as an act 
of finesse, and not for the purpose of getting the truth. 
We repeat, that the refusal of a continuance is in the sound, 
legal discretion of the Superior Court, and not of this Court, 
and, to make the refusal of the Circuit Judge to grant a,con- 
tinuance a ground of error, it must ‘be made apparent, 
affirmatively, that the Court below has abused his discretion. 
We do not mean that he has acted wickedly or with unfair- 
ness, though, as a matter of course, that would be abuse, but 
that he has clearly erred—done the party, perhaps inad- 
vertently, injustice. 

This is not a Court of appeals, but of errors, and on mat- 
ters left by law in the sound discretion of the Court below, 
it is not enough, simply, that this Court would, so far as the 
case is before it, have done otherwise, but it must affirma- 


tively appear, that on the whole case, the Judge was clearly | 
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wrong, before this Court has jurisdiction of an error of dis- 
cretion. Roberts vs. The State, 14 Ga. R., 6; Revel vs. The 
State, 26 Ga. R., 493 ; 27 Ga. R., 411. 

7. If the prisoner was insane at the commission of the 
act, he is not guilty ; he may prove his condition under that 
plea. It is, in all crimes, one of the ingredients of the 
offence that there shall be a joint operation of act and intent, 
and an insane person cannot, in a legal sense, have any 
intent. Indeed, in murder, soundness of mind, in the per- 
petration of the act, is a part of the definition of the crime. 
We can see no necessity, in such a case, for the special pro- 
vision for a “plea of insanity” and its trial by a “ special 
jury.” The section of the Code, by virtue of which it is 
contended that even insanity at the time of the act is to be 
tried separately from the plea of not guilty, and by a special 
jury, is as follows: } 

“Whenever the plea of insanity is filed, it shall be the 
duty of the Court to cause the issue on that plea to be first 
tried by a special jury, and if found to be true, the Court 
shall order the defendant to be delivered to the superintendent 

“of the asylum, there to remain until discharged by the General 
Assembly. ” 

It seems to us both absurd and cruel to send a sane man 
to the Zunatic asylum, and we can not think such was the 
intent of the law makers. 

There may perhaps be a propriety in so confining one sub- 
ject to fits of insanity. Such a person may fairly be con- 
sidered dangerous to the community, but that one perfectly 
sane at the time of the trial, free from the insanity which 
has once made him ‘irresponsible for his acts, should be con- 
demned by the law to live among madmen, is to us so pre- 
posterous, that we can not think such was the intention of 
the Legislature. 

It is true there is other sections of the Code which seems 
to imply that this section is to be so understood, (section 
4579,) but it is hardly fair to insist that every section of so 
large a body of laws shall be absolutely harmonious. 

We are inclined to think the case of a man who is subject 
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to frequent fits of insanity, and in one of them has commit- 
ted a crime, (and in fact such cases are those with which, in 
practice, we most frequently have to deal,) might come under 
the law. Such a person may have lucid intervals, but not 
unfairly may be called insane, and in such cases it may be 
both mercy to him, and policy in the public, to confine him, 
but unless it be pleaded that he is insane, at the trial, or he 
be one of the unfortunate class alluded to, subject to fits of 
insanity, so as to constitute that condition a characteristic 
one, we are of the opinion that his plea of insanity is part 
of his plea of “not guilty,” and that he is not subject, if his 
plea of insanity be sustained, to be consigned to the lunatic 
asylum. He may, and must prove the facts on his trial, and 
if they show him to have been insane at the time of the act, 
he is “not guilty.” 

We do not decide that if his plea show not only that he 
was insane at the time, but that he is subject to fits of insan- 
ity, so that he may not inaptly be called an insane man, he 
is not entitled to the privilege of the special plea and special 
trial provided for by this section of the Code. This is not 
such a case. 

That the defendant was insane at the time of the act done, 
is, in fact, but a branch of the plea of not guilty. If it be 
true, he has committed no offence, and we see no hardship on 
him that the Judge, who had pursued the express language 
of the Code, required him to plead guilty or not guilty on 
his arraignment. If he saw fit, as one shape of his plea of 
not guilty, to plead specially his insanity, which he was not 
bound to do, his plea of not gailty did not interfere. When 
neither party introduced evidence under the plea, it was right 
in the Court to withdraw it, and discharge the special jury. 

8. The Judge was asked to charge the jury that, if from 
any cause they had doubts of the guilt of the prisoner they 
must acquit him. The Judge refused so to do, and charged 
that if they had any reasonable doubts which arose from or 
grew out of the testimony in the case, they must acquit, 
saying to the jury that doubts “from any cause” were too 
sweeping. We think the Judge was right. The doubts 
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must be doubts pertinent to the matter in issue, arising out 
of the evidence, or want of evidence, and not from any cause. 
Juries, in their judgments in criminal cases, occupy the same 
position as other searchers after truth, with but one excep- 
tion, the presumption is in favor of innocence, and the guilt 
of the defendant must not be doubtful. But the rules of 
belief and the grounds of confidence are the same as in other 
cases, and the principles of common sense are just as con- 
trolling as in other cases. No mawkish sensibility, no skep- 
tical niceties, are to control them, but the, plain rules of 
common sense and common experience. 

9, Section 4257 of the Code prescribes that “ the penalty 
for murder shall be death, but may be confinement in the 
penitentiary for life in the following cases. 

“1st. By sentence of the presiding Judge, if the convic- 
tion is founded solely on circumstantial testimony, or if the 
jury trying the traverse shall so recommend. In the former 
case it is discretionary with the Judge, in the latter it is not.” 

“9d. By Act of the General Assembly.” 

In the construction of the Code, the object of the Legis- 
lature is to be kept in view. Without doubt that object was 
not to make new laws, but to codify and make plain the laws 
already in existence. It is true that in many instances the 
codifiers have altered the law, and until the Convention of 
1865 adopted the Code bodily, there was among the profes- 
sion some doubts as to the validity of these alterations. Keep- 
ing, then, in view the object in the appointment of the 
compilers, it is but a fair rule of construction to presume 
that they did not alter the law, except where they have plain- 
ly done so, and only so far as they have plainly done so. 

The law, before the Code, made the punishment of murder 
death, except in the single case of a conviction founded solely 
on circumstantial evidence. In that case, in consequence of 
the extreme liability of such testimony to deceive, the Judge 
was authorized, in his discretion, to sentence the convicted 
person to imprisonment for life. 

This was in the descretion of the Judge; the recommen- 
dation of the jury had nothing to do with it, except by its 
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moral influence. And this was felt to be an evil. Judges 
sometimes inflicted the death penalty, even in cases of cir- 
cumstantial testimony. Public opinion has always, in this 
State, been against the death penalty, in cases of this kind, 
but in other cases of plain, direct evidence, that mawkish 
mercy, which hesitates to deal out death to the guilty man- 
slayer, has never had, in this State, much currency. We are 
inclined against a construction, which assumes the codifiers, 
without any public demand for the alteration, to have in- 
tended to intreduce so vital a change into our criminal law, 

We do not, therefore, accede to the construction which 
the Court below has put upon the Code, to-wit: That in all 
cases of murder, it is the right of the jury, if they have any 
good reason, to authoritatively recommend, in lieu of the 
death penalty, imprisonment for life. We think the. old 
law, and especially the retaining in the section, the case of 
“conviction, on circumstantial evidence,” are a key to the 
proper construction of this section of the Code. The death 
penalty is prescribed, except in cases of circumstantial evi- 
dence. 

As we understand the language of the Code, it does not 
authorize the death penalty to be-commuted in all cases by the 
mandatory recommendation of the jury. The punishment of 
murder is still death by the law, except in cases of circumstan- 
tial evidence. If the conviction is founded solely on such evi- 
dence the jury may recommend such commutation, and their 
recommendation is mandatory and final. If they fail so to 
recommend, it is still in the discretion of the Judge so to 
commute. But neither the Judge nor the jury have power 
to commute the death penalty to imprisonment for life, except 
in cases where the conviction is founded solely on circum- 
stantial testimony. To give the words of the Code any other 
meaning would, it seems to us, be to stretch the language of 
the codifiers contrary to the intent of their appointment. It 
will be noticed, too, that unless the clause “if the jury s0 
recommend,” is confined to the case of conviction founded on 
circumstantial evidence, we will be driven to the absurd 
result that in such cases the fate of the prisoner is wholly 
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with the Judge. In the former case, it is said, it is discre- 
tionry with the Judge, in the latter it is not. What is the 
former case? “If the conviction is founded solely on cir- 
cumstantial testimony.” It seems to us that the language of 
the law can be more exactly conformed to by understanding 
that it was simply the intent to give the jury a mandatory 
power to commute, in case of a conviction founded solely on 
circumstantial testimony, and if they failed to exercise that 
power, to give the same discretion to the Court. Otherwise, 
also, we would be driven to the remarkable conclusion that 
the jury might, in all cases, authoritatively recommend the 
commutation, while the discretion of the Judge could only 
be exercised in the single case of a conviction founded solely 
on circumstantial cevidence. The division of the section im- 
mediately after the words “ following cases” into para- 
graphs, marked 1 and 2, in the first of which is included 
as one “case” the language we have quoted, and in the 
2d, the words “By Act of the Legislature,” indicates that 
the whole section included in paragraph 1 is a case in 
the sense intended, by the words following cases, in the 
second line. 

The Judge, in this case, gave the prisoner a more favor- 
able charge in this point than, as we have held, he was 
entitled to. He told them that they might, if they could 
find any palliating circumstances, recommend the commu- 
tation. If the qualification be wrong, it did the prisoner 
no harm, as such recommendation was not in the power of 
the jury. This was a plain case of murder—wicked, reck- 
less, causeless murder—and the proof positive and direct. 
If ever a jury was right this one was. Mercy, in such a 
case, would be cruelty to society. Violence and homicide 
have too long been the reproach of our State. And whilst 
we would always insist on a strict adherence to the law, yet 
we have no fancy for refinements, to clutch from his merited 
fate one so lost to all care for human life, as is exhibited by 
the facts of this record. Too many crimes remain, in this 
State, unpunished ; too many criminals go unpunished of jus- 
tice, until our brother’s blood cries out, as did Abel’s. Hu- 
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man life, peaceful human life, needs for its protection, that 

the laws against murder shall be enforced, and we can not, 

for slight causes, delay the march of punitive justice. 
Judgment affirmed. 








T. H. Kixeo, plaintiff in error, vs. R. J. CastLeperry, 
defendant in error. 


1. When an attachment is levied on real estate, and, before judgment on 

the attachment, an execution on a common law judgment, in favor of 
other parties, against the defendant is levied on said real estate, the 
sheriff may sell under the last levy and the purchaser gets a good title. 
When an execution against two joint obligors is levied upon the 

property of one of them, the other defendant has a right to buy the 
property at the sale, and he gets the full title of his co-defendant to 
the property. 

Mere general charges of fraud, without specification of fraudulent 

acts, are not sufficient to give a Court of Equity jurisdiction to set 
aside a sheriff’s sale. 

. When a fi. fa. against two joint obligors, mutually interested in the 
consideration, is satisfied by the sale of the property of one of them, 
the other is indebted to him for contribution according to the equita- 
ble rights of the two in the original contract, and the creditors of the 
obligor whose property has been sold, may reach this obligation to 
contribute, by process of garnishment, and have, therefore, a remedy 
at law. 


ho 
. 


oe 
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Equity Contribution, ete. Decided by Judge Irwin. 
Lumpkin Superior Court. May Term, 1868. 


Kilgo sued out an attachment against Benjamin I’. Castle- 
berry, as a non-resident, for $50 00, and had the same levied 
on certain lots of land in said county. He obtained judg- 
ment therefor, on the 6th of August, 1866. Pending this 
attachment, one Francis H. Stork, administratrix, obtained a 
common law judgment against said Benjamin F. Castleberry 
and Richard J. Castleberry, (his brother,) upon their joint 
obligation, had a fi. fa. issued thereupon, and levied on said 
lots of land as the property of the said Benjamin F. The 
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lands were sold under said fi. fa., by the sheriff, and said 
Richard J. Castleberry bought the lands for $165 00, and 
went into possession of them. Afterwards the attachment 
fi. fa. was levied on the said lands as the property of said 
Benjamin F., the same were sold by the sheriff, and Kilgo 
bid them off for $60 00; but Richard J. Castleberry would 
not give possession to Kilgo. 

Thereupon Kilgo filed his bill in equity, stating said facts, 
and that the lands were worth $5,000 00 because of sup- 
posed minerals therein, that this purchase by Richard J., was 
with notice of the levy of said attachment and was a fraud 
upon Kilgo as a creditor of said Benjamn F., and was intend- 
ed to defeat him in the collection of his said debt, that he had 
offered to relinquish all his claims, if Richard J., would pay 
off the attachment fi. fa., but he would not pay it, that said 
sale to Richard J. was obtained by fraud or collusion by said 
Richard J. and Benjamin F., to defeat said Kilgo, and the 
price paid for it was wholly inadequate, the annual rental of 
the land being worth $200 00. 

This bill was demurred to upon the ground that it con- 
tained no equity, ete. The Chancellor sustained the demur- 
rer and dismissed the bill. This is assigned as error. 


We rr Boyp, Wimpy, for plaintiff in error. 
W. P. Price, for defendant in error. 


McCay, J. 


1. The entry on an attachment of the levy upon land, does 
not create a lien, as against a judgment obtained before judg- 
ment on the attachment. There was, therefore, no reason 
why the common law judgment should not sell the property. 
Our attachments are only quasi? proceedings in rem, so that 
the land can in no proper sense have been locked up by the 
first levy. In practice, there is fact no seizure of land by a 
levy in this State. Nothing is done but the entry and notice 
to the tenant. 

2. Why might not R. J. Castleberry buy at the sale? 
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Public policy would rather promote than forbid, bidding, 
and Mr. Castleberry was interested in having the land bring 
at least enough to pay the fi. fa. That he was one of the 
co-defendants, does not, to our minds, affect his right to bid, 
So far as the validity of the sale is concerned, we do not see 
but that the defendant, as whose property the land was sold, 
might have bid, and if the highest bidder, have been the 
purchaser. There is no charge that the sale was not duly 
advertised. Why was not Kilgo present, and himself a bid- 
der? 

3. It is true there is a charge in the bill, of fraud, but it is 
a mere general charge, and states no facts. Equity will not 
interfere, without some specific allegation of facts, which the 
Court may pronounce fraud. 

4, If the sale was illegal, complainant has a remedy at 
law. In every view of it we think the Judge was right. 

If it be true that this fi. fa. selling the land was a joint 
debt, both defendants equaily interested in the consideration, 
or if R. J. Castleberry was the principal, we will not say 
that the complainant may not have his remedy by garnish- 
mént. In that case, Benjamin F. Castleberry’s land haying 
paid the whole debt, R. J. Castleberry would have been 
indebted to Benjamin so much for money paid to his use. 

Judgment affirmed. 





WILLIAM WATKINS, plaintiff in error, vs. Joun D. Pops, 
defendant in error, 


(Brown, C. J., having been of counsel in this case, did not preside in it.) 


When A. sold to B. a stock of merchandize in consideration that B. 
would pay a certain debt of $500 due by A., to which B. was security, 
and in further consideration that B. would pay the debts due by A. for 
the stock of goods, which amounted to $1,500: : 

Held, That the mode of payment was a part of the consideration, and 

that even as to the $1,500 A. has no right of action against B. until he 
fails or unreasonably delays to pay the debts due by A. for the stock 
of goods. 
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Nor can a general creditor of A., in the absence of any fraud or collu- 
sion between parties, with intent to hinder or defraud the creditors of 
A., subject by the process of garnishment, this obligation of B. to the 
payment of the debt the creditor holds against A. In such a case 
A.’s general creditors may, by garnishment, place themselves in A.’s 
place, with all his rights against B., with the additional advantage that 
they are not estopped by A.’s own fraud, if there be any, and if B. has 
refused, or unreasonably delayed to pay the stock-debts, or has failed 
to perform his contract with A., they may recover. 





Attachment and garnishment, Before Judge Parrorr. 
Fulton Superior Court. October Term, 1868. 


Pope sued out attachment against E. H. Williams, and 
had Watkins garnisheed, on the 30th of March, 1867. Pope 
afterwards had judgment against Williams. Watkins an- 
swered, denying that he owed Williams, or had any of his 
property. This answer was traversed. 

It was agreed that this issue should be decided by Judge 
Parrott, (presiding for Judge Pope, the plaintiff,) and that a 
verdict should be taken under his direction. 

The other facts submitted to Judge Parrott, as agreed upon 
by counsel, were these: On the 23d of March, 1867, said 
Williams and Watkins entered into a written contract as fol- 
lows : 


“GroraiA, FULTON County: 


Contract this day made and entered into between E. H. 
Williams, of the one part, and William Watkins, of the other 
part, both of said State and county: Witnesseth, that I, the 
said Williams have this pay sold and delivered to the said 
Watkins my entire interest in stock of jewelry now in the store, 
known as the Crystal Palace, consisting of watches, clocks, 
plated ware, show-cases, and a general assortment of jewelry, 
together with my interest in said Crystal Palace building, 
for and in consideration that he, the said Watkins, pay off 
and discharge all the debts of said concern now owing for 
the stock, which amounts to the sum of $1500 00, and which 
he, the said Watkins, obligates himself to pay, and also for 
and in consideration of the further sum of $500 00, which I 
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owe for borrowed money, to William Solomon, and for which 
he, the said Watkins, is security, which said sum of money 
he, the said Watkins, this day obligates himself to pay. 
In testimony whereof I set my hand and seal. 
EK. H. WILLIAMS. 


Signed and delivered, this 23d day of March, 1867, in 
presence of 


Mr. L. GILBERT, witness, 
C. M. FRAZIER, “ 
Ropert PowELt, “” 


The northern creditors referred to in said agreement knew 
nothing of said contract previous to the making of it, nor 
until after the garnishment was served. Jt did not appear, 
by the agreed facts, who these creditors were, whether there 
were any such, or that if any, they have as yet heard any- 
thing of the contract. 

Under this state of facts, the Judge directed a verdict 
against Watkins for the amount due‘on the said judgment 
against Williams. 

This decision is assigned as error. 


HammMonD, Mynatr and WELzorRY, for plaintiff in error, 
said this was an absolute sale to Watkins, and cited Code of 
Georgia, sections 3226 and 3485, as to garnishment, and 
Hoskins, Huskill & Co., vs. Johnson & Garrett, 24 Ga. R., 
628, Cock vs. Walthal, 20 Ala. R., 334; Roley vs. Laber- 
gan, 21 Ala. R., 60. Creditors’ assent would be presumed. 
Deforrest vs. Bacon, et al., 2 Conn. R., 633; Brooks vs. 
Marbury, 11 Wheaton R., 78. There is sufficient certainty 
as to these creditors. 2 Parsons on Con., 561; Mc Whorter 
vs. Wright, Nichols & Co., 5 Ga. #., 555. Williams could 
not make Watkins re-pay him. Pike vs. Brown, 7 Cush. R., 
133. Those creditors alone can sue Watkins. Whitehead vs. 
Peck, 1 Kelly, (Ga. R.,) 147; Fulton vs. Dickinson, 10 
Mass. R., 290; Cabot vs. Haskins, 3 Peck R., 91; Hale vs. 
Marston, 17 Mass., 575. 














a W 
or 


re 
y- 


ct 
nt 








ATLANTA, DECEMBER TERM, 1868. 517 





Watkins vs. Pope. 





CLarK & LocHRANE and J. D. Pops, for defendant in 
error, furnished no brief to the Reporter. 


McCay, J. 


The written contract between Williams and Watkins reveals 
the following transaction : 

Williams sells to Watkins a certain “stock” of goods in 
a store-house in Atlanta, and Watkins agrees to pay for them — 
by paying a certain debt of $500 to William Solomon, due 
by Williams, to which Watkins was security; second, by 
paying the debts Williams owed for the “stock,” estimated 
at $1,500. 

Within ten days after this sale, Mr. Pope garnishees Wat- 
kins, and it is contended that he is entitled to a judgment on 
the ground that Watkins is indebted to Williams $1,500 00. 
We think not. 

The mode of payment was evidently one of the considera- 
tions in the sale. Watkins has a right by his contract to 
pay in a particular manner. As to the $500 00, it is admit- 
ted that he might have the very strongest reasons to pay that 
rather than cash. But we can easily see why, with the best 
intentions, as he was himself about to embark into business, 
and perhaps deal with these very stock creditors, he should 
stipulate for the payment of the debts due them. It does 
not appear that these debts were all due at the time, and it 
might be that he hoped to get some indulgence on them. At 
any rate, that was his contract, and until he breaks it neither 
Williams nor his creditors can complain. There being no 
time fixed within which this payment was to be made, we 
think he had a reasonable time, considering the distance and 
number of the debts. 

If, within a reasonable time, he has failed or refused to 
pay these debts, or to have himself substituted for Williams, 
soas to relieve Williams entirely, then he has broken his 
contract, and Williams, or his creditors, may proceed against 
him. 

We do not think this is a novation under the Code, section 
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2682, for there was clearly no assent of any of the creditors, 
much less an agreement on their part to look to Watkins, 
and this is necessary to constitute a novation. Code, section 
2682. 

Nor is it an assignment in trust for the benefit of these 
creditors, which the Court will presume they will assent to, 
because it is for their benefit. It does not pretend to be an 
assignment. It is a simple sale, the consideration of which 
is the payment by Watkins of certain debts due by Williams, 

Nor is it a deposit, by Williams, with direction for its 
application, and subject therefore to revocation. If this were 
so, the case of Howard College vs. Pace, 15th Ga., 486, would 
be a strong authority for the plaintiff in the garnishment. 

If it appeared that there was in this transaction any fraud, 
any attempt to hinder or delay the creditors of Williams, or 
any collusion between Watkins and him, for his (Williams’) 
benefit, that would give an entirely new aspect to the case, 
Watkins, it is plain, has got the effects of Williams, but if 
he has them for any fraudulent purpose against the creditors, 
he can be made chargeable by them, or any of them. 

These particular creditors, to-wit: the stock creditors, have 
no special interest in this transaction until they assent to it, 
and release Williams. 

If, therefore, there is any collusion or arrangement between 
Williams and Watkins to hinder or defraud Williams’ cred- 
itors, by this mode of payment, nominally agreed upon, any 
creditor may interfere. He would have every right of Wil- 
liams, and the additional advantage, that he might set up 
Williams’ fraud, which he could not do. We repeat, how- 
ever, if there is no fraud, Watkins had a right to his contract. 
If he refuses, or, after a reasonable time, fails to comply, a 
right of action arises in Williams, and therefore, in his cred- 
itors. 

Judgment reversed. 
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SouTHERN Express ComPANy, plaintiff in error, vs. JOHN 
L. SHEA, defendant in error. 


When a common carrier receives and receipts for goods, to be trans- 
ported beyond the terminus of his own line, he undertakes to trans- 
port the goods to the point of destination, either by himself or compe- 
tent agents, and if the goods are lost beyond the terminus of his own 
line, he will be liable therefor. 

When an express contract was made between the plaintiff and the 
Adams Express Company for the transportation ef goods from New 
York to Macon, Georgia, and the goods were lost when in the posses- 
sion of the Southern Express Company, as the agents of the former 
Company, to complete the transportation under the original contract 
of bailment: 

Held, that the plaintiff’s right of action, for the loss of the goods, was 
against the Adams Express Company, with which he made the con- 
tract for the safe transportation of the goods to the point of destina- 
tion, and not against the Southern Express Company. 


Case against a carrier. Charge of the Court. By Judge 
Cole. Macon Superior Court. May Term, 1868. 


Shea brought case against the Southern Express Company, 
averring in one count, that on the 3d of November, 1865, 
he delivered to said Company, as a common carrier, at Sa- 
vannah, for transportation to Macon, four packages of goods, 
worth $7,000 00, which, by the fraud, negligence and care- 
lessness of said Company, were wholly lost; and in another 
count, averring the same things with this variation: that the 
Southern Express Company is known as the Adams Ex- 
press Company, in New York, and that the said goods were 
delivered to it in New York. The general issue was plead. . 

On the trial, the plaintiff read in evidence a printed 
receipt, as follows : 


‘‘ ADAMS EXPRESS COMPANY, 
Great Eastern, Western, Southern Forwarders, No. 1. 
New York, October 27, 1865. 





Received of McGrath & Hunt two (2) cases merchandise, value . 
marked J. L. Shea, Macon, Ga., which it is mutually agreed is to be 
forwarded to our agency nearest or most convenient to destination only, 
and there delivered to other parties to complete the transportation. 

It is part of the consideration of this contract, and it is agreed, that 
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the said Express Company are forwarders only, and are not to be held 
liable or responsible for any loss or damage to said property while being 
conveyed by the carriers to whom the same may be, by said Express 
Company entrusted, or arising from the dangers of railroads, ocean or 
river navigation, steam, fire in stores, depots, or in transit, leakage, 
breakage, or from any cause whatever, unless, in every case, the same 
may be proved to have occurred from the fraud or gross negligence of 
said Express Company, or in their servants; nor in any event shall the 
holder hereof demand beyond the sum of fifty dollars, at which the arti- © 
ticle forwarded is hereby valued, unless otherwise herein expressed, or 
unless especially ifSured by them, and so specified in this receipt, which 
insurance shall constitute the limit of the liability of the Adams Express 
Company. And if the same is entrusted or delivered to any other Ex- 
press Company or agent, (which said Adams Express Company are 
hereby authorized to do,) such Company or person so selected shall be 
regarded exclusively as the agent of the shipper or owner, and as such 
alone liable, and the Adams Express Company shall not be, in any event, 
responsible for the negligence or non-performance of any such Com: 
pany or person; nor in any event shall said Express Company be liable 
for any loss or damage, unless the claim therefor shall be presented to 
them in writing, at this office, within thirty days after this date, in a 
statement to which this receipt shall be annexed. All articles of glass, 
or contained in glass, or any of a fragile nature, will be taken at ship- 
per’s risk only, and the shipper agrees that the Company shall not be 
held responsible for damage to goods not properly packed and secured for 
transportation. It is further agreed, that said Company shall not, in 
any event, be liable for any loss, damage or detention caused by the aets 
of God, civil or military authority, or by rebellion, piracy, insurrection 
or riot, or the dangers incident to a time of war. 
For the Company. BROWN. 
Freight io 








It was admitted by defendant that the Adams Express 
Company, at New York, had issued and delivered to the 
plaintiff, or his agents, receipts exactly like that for all the 
goods sued for. 

Plaintiff then read in evidence the answers of E. P. Tun- 
ison, who testified as follows: In the latter part of October, 
1865, he was agent of the Southern Express Company, and 
also of the Adams Express Company, at Savannah, Georgia. 
His agency of the Adams Express Company was independent 
of his agency of the Southern Express Company. In the 
latter part of 1865, he received, from a New York steamer, 
four boxes, one bale, and one bundle, marked “J. L. Shea; 
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Macon, Ga.” He shipped these goods on board the steamer 
Savannah, plying between Savannah and Augusta, which 
sunk in the Savannah river on the 5th of November, 1865. 
(It was admitted that all of Shea’s goods were on the Savan- 
nah when she sunk.) Of Shea’s goods, one box and one 
bundle of wadding was recovered. The box was delivered 
to Shea at Savannah, the bundle was thrown away as worth- 
less. 

He, witness, received said packages (from the New York 
steamer) from the Adams Express Company, as its agent 
in Savannah, and shipped them as agent of the Southern 
Express Company, on said steamer Savannah, to Augusta. 
In receiving the goods, as agent of the Southern Express 
Company, from the Adams Express Company, he gave no 
receipt, because the contract between the two companies did 
not require such receipt. He acted in the matter as agent of 
both companies, with full knowledge of the contract between 
the companies, and received the goods under said contract. 
Had he given any receipt, it would have been the same as 
usually given to the publicat that time. (For which see ante.) 

Plaintiff also read in evidence a circular letter, sent by 
said witness to Shea, as follows: 


‘¢Sournern Express Company, Express Forwarpers, 
SavannaH, February, 13, 1866. 


Sir: For the purpose of ascertaining if any of your goods were saved 
from steamer Savannah, sunk on the Savannah river, on her voyage to 
Augusta, November 5, 1865, and not being identified, were sold by 
agents of said steamer at auction, we request that you forward us your 
invoices of said shipment, 4 Nov., ’65, as per our manifest we find 
J. L. Shea, 4 boxes, to your address. 

Yours, respectfully, 
E. P. TUNISON, 
Agent Southern Express Company. 
J. L. Suea, Esq., Macon.”’ 


They also read said contract alluded to by said witness, as 
follows: 


‘“‘Tais AGREEMENT, mace this the third day of October, 1865, by and 
between the Adams Express Company, a joint stock association, organ- 
ized pursuant to the statutes of the State of New York, of the first part, 
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and the Southern Express Company, a corporation duly organized under 
the laws of the State of Georgia, of the second part, witnesseth: 
Whereas, the parties hereto have agreed upon a division of their terri. 
torial rights, as Express Companies, within and throughout the United 
States; and whereas, the more completely to carry out the intent and 
spirit of the said agreement, and to provide for the profitable conduct of 
the express business thereunder, it is necessary to define the mutual 
obligations of the parties thereto, it is therefore agreed: First. That 
the Adams Express Company will deliver to the said, the Southern 
Express Company, for the completion of the transportation, all goods, 
wares and merchandize, and other property, which the said Adams Ex. 
_press Company may receive of any of its offices for inland transporta- 
tion to any point south of the Ohio river and west of Richmond, 
Virginia, saving and excepting to points on the Louisville and Nashville 
Railroad and its branches, and the railroad running to Lexington, Ken- 
tucky, with their connections as they now exist, on the Baltimore and 
Ohio Railroad and its branches, on the Alexandria and Orange Railroad, 
and on the Virginia Central Railroad, and also to make like delivery, for 
a like purpose, of all property received by the said Adams Express 
Company, and destined to points west of the Mississippi river, and 
south of a line drawn due west from Cairo, Illinois. Second. The said 
Southern Express Company hereby agrees to deliver to the said, the 
’ Adams Express Company, for the completion of the transportation, all 
goods, wares and merchandise, and other property, received by the said, 
the Southern Express Company at any of its offices, and destined to 
points within the territory of the said, the Adams Express Company, 
as the same is now occupied by them, and is more precisely defined in 
the said agreement. Third. Thatall goods, wares and merchandize, and 
other property delivered by the said, the Adams Express Company, 
to the said, the Southern Express Company, shall be received by the 
latter Company upon the same terms and conditions as are expressed 
in the printed receipts used and issued by it, upon the receipt of similar 
shipments from the public generally, and upon no other terms and con- 
ditions, and that no other or greater liability shall attach to the said 
Southern Express Company, upon the delivery to it of any such prop- 
erty, than such as arises under such printed receipts, and this stipula- 
tion shall take effect upon each delivery of property thereunder in like 
manner as if one of such printed receipts had been issued to the said, 
the Adams Express Company, on such delivery. Fourth. That all 
goods, wares and merchandise, and other property delivered by the said, 
the Southern Express Company, to the said, the Adams Express Com- 
pany, shall be received by the latter company upon the same terms and 
conditions as are expressed in the printed receipts used and issued by 
it upon the receipt of a similar shipment from the public generally, and 
upon no other terms and conditions, and that no greater liability shall 
attach to the said Adams Express Company, upon the delivery to it of 
any such property, than such as arises under such printed receipts, and 
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this stipulation shall take effect upon each delivery of property here- 
under, in like manner as if one of such printed receipts had been issued 
to the said Southern Express Company on such delivery. Fifth. The 
phrase ‘ printed receipts,’’ as herein used, shall include the forms now 
in use by the said two companies, and any subsequent modification 
thereof which either company may adopt. The terms and time of set- 
tlement between the two companies shall remain as heretofore agreed 
upon. In witness whereof the said companies have caused this agree- 
meet to be signed by their respective Presidents the day and year above 


written. 
ADAMS EXPRESS COMPANY, [L. S.] 
By W. B. Diysmore, President. 


SOUTHERN EXPRESS COMPANY, [L. S.] 
By H. B. Puant, President. 
Sealed and delivered in presence of— 


D. B. Barnum, 
Gro. W. TILuey.”’ 


Plaintiff also read in evidence an agreed statement of facts, 
as follows: 


“The amount in value of goods, as shown by the invoices 
attached, ($6,250 86,) was delivered to the Adams Express 
Company, in New York City, on the 26th of October, 1865, 
consigned to J. L. Shea, Macon, Ga., as his property, and 
the Adams Express Company thereby undertook to deliver 
said goods to said John L. Shea, Macon, Georgia, within a 
reasonable time; said goods were never delivered. If they 
had been delivered they would have been worth in Macon, 
Georgia, ———— per centum advance on said invoice prices. 

Farther, it is admitted and agreed that said goods were 
forwarded by the Adams Express Company, by sea, to Savan- 
nah, Georgia, and thence forwarded via Savannah river, on 
steamer Savannah, and that said steamer was lost about thirty 
miles above Savannah, on the 5th of November, 1865, and 
said goods were then and there lost. Whether the goods 
were shipped from Savannah on said steamer, by the Adams 
or by the Southern Express Company, is to be determined by 
the evidence in the case. 

The steamer was lost under the following circumstances : 
She was tied up about thirty-five miles above Savannah, 
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when she was run into by another steamer coming down the 
river, and sunk.” 

It was understood that it was not admitted that the Adams 
Express Company undertook to deliver the goods in Macon; 
that much of the foregoing admission went for naught. 

Shea testified that the goods were worth fifty per centum 
upon the invoice prices, and that the box which he got from 
the wreck he took at $150 00. Two other witnesses put the 
value in Macon at fifty and seventy-five per cent. on the 
invoice prices, respectively, and all agreed that the Express 
freights at the time was about $7 00 per hundred. 

The defendant’s attorneys offered no testimony. They 
requested the Court to charge the jury as follows: 

Ist. If they believe, from the evidence, that the Adams 
Express Company and the Southern Express Company had, 
before the shipment of the goods by the Adams Express 
Company, entered into a contract, which at the time of the 
shipment was subsisting, that they should not be liable for 
the loss of goods delivered by one of these companies to the 
other for transportation, at the terminus of their respective 
lines, by fire or water, and that the Adams Express Company 
delivered the goods in this case to the Southern Express 
Company, at Savannah, as the agents of the plaintiff, then 
the plaintiff is not entitled to recover. | 

2d. If, from the evidence, they believe said goods were 
delivered by plaintiff to the Adams Express Company in 
New York, and consigned to the plaintiff at Macon, Georgia, 
and were received by the Southern Express Company, at 
Savannah, from the Adams Express Company, to be by the 
Southern Express Company forwarded to Macon, Georgia, 
then said Adams Express Company acted as the agent of 
plaintiff in delivering the goods to the Southern Express Com- 
pany, and ‘are alone liable to the plaintiff for the loss of the 
goods, and as a consequence the Southern Express Company 
is not liable to the plaintiff for such loss. 

The Court refused so tu charge, and on the contrary charged 
that the Southern Express Company was liable to the plain- 
tiff in this case, as a common carrier, and that the Southern 
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Express Company was liable to the plaintiff, no matter how 
they received said goods at Savannah, even if they had, as 
common carriers, picked them up in the streets, 

The jury found for the plaintiff $9,200 64, with interest 
and costs. 

Defendant’s attorney moved for a new trial upon the 
grounds that the verdict was strongly and decidedly against 
the weight of the evidence, and because the Court erred both 
in refusing to charge as requested, and in charging as he 
did. The new trial was refused, and this is assigned as error 
on the grounds aforesaid. 


NisBets, DouGHERTY, for plaintiff in error, said a common 
carrier may, by special contract, limit its liability. Irwin’s 
Code, section 2042; 6th Howard’s R., 367, and authorities 
cited. 19th Ga. R., 203; 21st Ga. R., 526; 28th Ga. R., 543. 
There was such a special acceptance here. Perils of river 
include collision of vessels not caused by negligence. Story 
on B., 512-514; 3 Esp. R., 67; Abbot on Shipping, sec- 
tions 2 and 5; 4 Taun.. R., 126; 2 Wend. R., 190. The 
presumption of negligence, if any, is against the vessel under 
sail. Abbot on Shipping, 330, note 1; Davies’ R., 359; 10 
Howard’s U. 8. R., 586. As to who has the burden of proof 
as tonegligence. Berry et al., vs. Cooper and Boykin, 28th 
Ga., ante. Chitty on Con., t. p., 212 and note; 3 Monf. 
R., 239; Peck, 270; 2 Baily S.C. R., 177 and 421; 4 
Strobart, 168 and 180; 4 Binney, 127; 2 Watts, 114, 8 do. 
479; 1 Conn. R., 487; 3 Mass. R., 481; Sm. L. Cases, 318; 
12 Howard’s U.S. R., 273. As to express contract, they 


“cited, 21st Ga. R., 541, 2, 3, and 36th Ga. R., 532; Irwin’s: 


Code, sections 2718, 2719, 2720. If the contract between 
the companies is not an express one to shield the defendant, 
then the Adams’ is not shielded by its receipt and it is liable 
to Shea, for it was bound to deliver beyond its terminus, un- 
less relieved by express contract. 8 M. and W.R., 421; 
3 E. L. and Eq. R., 497; 5 H. and N. R., 274, 969; note 2. 
Ang. on Carriers, section 95; 19th Wend. R., 534; 3 Law 
of R. R., 610; 18 Penn. St. R., 224; 24 Ill. R., 332, 466 ; 34. 
VoL, xxxvilI—34. 
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Tll. R., 389; 27 Vt. R., 110; 1 Fla. R., 403; 9 Barb. R., 
317, Am. Law Review, April, 1868, 426 to 442. 





LocHRANE, Copp & Jackson, Bacon & SimMMoNns, for 
defendant in error, replied, no excuse avails but actus dei or 
public enemy. Irwin’s Code, section 2040. Liability may 
not be limited by entry on,receipts. Irwin’s Code, section 2042. 
36th Ga. R., 532, 635. Defendant is common carrier, sections 
2039, 2040. 36th Ga. R., 532, 635. The contract between 
the companies did not bind plaintiff. The Adams Express 
Company could not bind Sheaas his agent. Paly on Agency, 
150, 151, 153, 164, 32, et seg. Hammond, parties to action, 
66; 1 Livermore, 94, 107; Story on Bail, 5 and 6; 3 Ross 
L. Cases, 212, 235; Irwin’s Code, 1679, 2168, 2170. Ifde- 
livery to the Southern Express Company is shown, that is 
sufficient for plaintiff. Chitty on Con. 812, marg. 140; Red- 
field on Railways, 246. Southern Express Company is 
liable, doubtful whether Adams Express Company is.  Ir- 
win’s Code, 205, and Redfield on Railways, 281, et seq. 


WARNER, J. 


The error assigned to the judgment of the Court below, in 
this case is, the refusal of the Court to grant a new trial upon 
the several grounds specified in the motion therefor. We 
shall not consider the various grounds embraced in the mo- 
tion for a new trial separately, but confine our judgment to 
the main question made by the record, which must control 
the case. : 

It appears from the evidence, that there were two compa- 
nies, the Adams Express Company, incorporated in the State 
of New York, and the Southern Express Company, incorpo- 
rated in the State of Georgia. The action to recover the loss of 
the goods, is brought by the plaintiff against the Southern Ex- 
press Company as a common carrier, upon their implied con- 
tract, and not as tort feasors. The contract for the transpor- 
tation of the goods, was made by the plaintiff with the Adams 
Express Company in New York, as appears by the receipt 
given for the goods, to be transported to Macon, Georgia, the 
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point of destination. ‘The goods were lost while in posses- 
sion of the Southern Express Company, en route from New 
York to Macon, and the question is, which company is liable 
to the plaintiff as a common carrier, upon the contract for the 
receipt and safe delivery of the goods at the point of destina- 
tion. Inthecase of Mosher & Co., vs. The Southern Express 
Company, (ante 37) it was held, that when a common carrier 
received and receipted for goods, to be carried to a point of 
destination, beyond his own line, he thereby undertook to 
safely transport the goods to that point, either by himself or 
competent agents, and that, if the goods were lost beyond his 
own line of carriage, he was liable therefor. The contract in 
this case was made by the plaintiff with the Adams Express 
Company in New York, whereby they undertook, as common 
carriers, safely to deliver the goods at Macon, Georgia, either 
by themselves or competent agents. If, therefore, the goods were 
lost en route to the place of destination, either whilst in their 
possession, or that of their authorized agents to complete the 
transportation, they are liable to the plaintiff therefor on their 
contract of bailment. This ruling is in accordance with the 
fundamental principles of the law. “Bailment, to deliver, 
is a delivery of goods in trust, upon a contract expressed, or 
implied, that the trust shall be faithfully executed on the part 
of the bailee. If money or goods be delivered to a common 
carrier, to carry from Oxford to London, he is under a con- 
tract in law to pay, or carry them, to the person appointed.” 
2nd Bl. Com. 451-2; 3rd Bl. Com. 163. As the decisions 
of the Courts in this country are conflicting as to the liability 
of the carrier beyond the terminus of his own route, this 
Court, in Mosher & Co., vs. the Southern Express Company, 
adopted the English rule upon that question, as being the 
better, and sounder rule upon principle, as well as practical 
convenience to the public. 

In the cases of the Southern Express Company vs. Purcell, 
87th Ga. R., 103; and Southern Express Company vs. New- 
by, 36th Ga. R., 635, this Court held, that under the existing 
law of this State, a common carrier is liable for the safe de- 
livery of goods entrusted to his care as such, and that in case 
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of the loss of the goods, no excuse will avail him unless the 
loss was occasioned by the act of God, or of the public ene- 
mies of the State; that he cannot limit his legal liability by 
any notice given, either by publications or by entry on re- 
ceipts given for the goods, or tickets sold, but that he may 
make an express contract independent of his receipt and will 
then be governed thereby. ‘There was no contract between 
the plaintiff and the Southern Express Company, either ex- 
press or implied, to transport his goods from New York to 

- Macon, or from any other place to Macon ; indeed, there is 
no privity of contract for the transportation of the plaintiff’s 
goods between himself and the Southern Express Company 
whatever, but there was an express contract made between 
the plaintiff, by his agent in New York, with the Adams 
Express Company, to transport his goods safely from that 
point to Macon, the place of destination. The plaintiff en- 
trusted his goods for transportation from New York to Macon, 
to the Adams Express Company by his contract of bailment, 
and not to the Southern Express Company, and although 
the goods may have been lost whilst in the possession of the 
Southern Express Company, as the agents of the Adams 
Express Company, to complete the transportation to the point 
of destination, the plaintiff’s right of action to recover dam- 
ages for the loss of the goods is against the company with 
which he made the contract, the company to which he en- 
trusted the goods for safe carriage and delivery as a common 
carrier, to the point of destination. 

4+ In view of the facts of this case as presented by the record, 
we think the Court below erred in its charge to the jury, 
“that the defendant, the Southern Express Company, was 
liable to the plaintiff in this case, as a common carrier, and 
that said company was liable to the plaintiff, no matter how 
they received said goods at Savannah, even if they had, as 
common carriers, picked them up in the streets.” 

Let the judgment of the Court below be reversed. 
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Browy, C. J. 


The Adams Express Company had the right to limit its 
liability to the extent of its territorial limits, or otherwise by 
“express contract.” This may be done, in my opinion, by 
an express stipulation, to that effect, in the body of the re- 
ceipt given by the company, and accepted by the shipper. 
Such express stipulation in the body of the receipt is not the 
“notice given, either by publication, or by entry on receipts, 
or tickets sold,” which is insufficient, but is one form of “ ex- 
press contract,” which is authorized by the Code. 

Taking this vieiv of the rights of a common carrier, I 
think I should hold that the contract contained in this re- 
ceipt was complied with by the Adams Express Company, on 
the delivery of the goods at Savannah, which was, at the 
time, the extent of their territorial limits as stipulated in the 
receipt, were it not for the former decision of this Court, 
ruling, that the liability of a common carrier can not be 
limited in this way. As Iam bound, under the-Code, by 
these “unanimous decisions” till changed by the Legislature : 
or by this Court, in the manner directed by the statute, I | 
concur in the judgment rendered in this case. 

| 
| 
| 


McCay, J. 


T concur in the judgment of the Court, but I am not satis- 
fied with the ground on which it is put by the majority of 
the Court. 

It is true, that under the decision of this Court in Southern 
Express Company vs, Purcell, 37th Ga. R., 110, Shea has a 
right of action against the Adams Express Company on his 
implied contract with it. But it strikes me that he has also, 
if he so elects, a right of action against the Southern Express 
Company. The Adams Express Company was his agent. 
It may be true that the Adams Express Company had no 
right, under its contract with Shea, to-wit: under its duties 
as a common carrier, to turn the goods over for transporta- 
tion to the Southern Express Company. But the fact is that 
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it did do so. It made a contract with the Southern Express 
Company to transport the goods from Savannah to Macon— 
and it did this as the agent of Shea, without authority, it is 
true. But it isa general rule that a person may adopt, ex 
post facto, acts done in his name by another acting without 
authority. He is not bound todo so. He may sue the actor, 
But, if he so elect, he may adopt his act and sue on the con- 
tract. 13 East., 274; 2 M.and8. 485; 1 Bing. N.C., 198; 
2 Strange, 859; 1 Atk., 128; 7 B. and C., 310; 3 B. and 
Adl., 680; Smith’s Mer. Law, 113; Bateman Com. Law, 
section 455. 

It is true, if he do adopt the contract he must take it as he 
finds it. He cannot separate it into parts. He must repudi- 
ate it altogether, or ratify it. 2 Strange, 859. And in this 
ease the rule will perhaps be of no benefit to Shea, as the 
contract of the Adams with the Southern was a special 
one. But I deem it important that, the principle be pre- 
served. The Express companies are now huge enterprises, 
and I am not disposed to send our people out of the State for 
redress, unless that be clearly the law of the case. The prac- 
tice of these companies is to turn goods over to each other, 
under contracts which they profess to make as the agents of 
the owner. Perhaps two-thirds of the goods carried by the 
Southern Express Company, in this State, have been received 
and are carried, under such contracts. In my judgment, the 
owner, though he may havea right to sue the person with 
whom he made the contract, has also a right, if he so elect, 
to adopt and ratify the act of his agent and sue the Southern 
Express Company, not, it is true, on his (the owner’s) con- 
tract with the Adams, but on the contract which the Adams 
(his agent) has made with the Southern Express Company. 
I think, therefore, Shea had a right to sue the Southern Ex- 
press Company. But the charge of the Court and the ver- 
dict are wrong, because the Southern Express Company, in 
this view of it, was acting under a special contract and is only 
bound by its terms, 
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Maxey, JorDAN & Company, plaintiffs in error, vs. ANN 
E. LoyAt, et al., defendants in error. 


Real estate in the town of Monticello, was sold at sheriff’s sale, as the 
property of an insolvent debtor. Held, that the wife of the defendant 
in fi. fa., is entitled, under the 2013 and 2017 sections of the Code, to 
have $500 00 of the proceeds of the sale, set apart and invested in a 
home for herself and family, against a pre-existing creditor. 

When land was sold under a judgment obtained in 1861, the wife could 
claim no more of the proceeds as exempt from payment of her 
husband’s debts than was then exempt by law. Warner, J., dis- 
senting. 


Exemption Laws. Retroactive Legislation. Decided by 
Judge N. G. Foster. Jasper Superior Court. November, 
Adjourned Term, 1867. 


Boynton filed a bill against Richard J. Loyal, to enforce 
the vendor’s lien. Loyal admitted all the facts necessary to 
sustain the lien and prayed, that after discharging it the 
amount allowed to insolvent debtors be set apart for his bene- 
fit, as allowed by law. In April, 1867, there was a decree 
as prayed for by Boynton. 

Under this decree, the sheriff sold the land for $407 41 
over and above what was sufficient to pay off said vendor’s 
lien. The wife of Loyal had given notice of her intention to 
claim $500 00 out of the proceeds for the benefit of herself. 
The sheriff was ruled. Mrs. Loyal, and Maxey, Jordan & 
Company, creditors, were made parties, and were at issue as 
to the disposition of said surplus. Maxey, Jordan & Com- 
pany showed that they obtained a judgment against Richard 
J. Loyal, in Jasper Superior Court, on the 28th of October, 
1861, for $430, principal, and $99 10 for interest to date of 
the judgment, and closed. Mrs. Loyal proved by her husband 
that he was insolvent, and closed. It was admitted that the 
surplus was the proceeds of a house and lot in Monticello, 
Georgia, and that Loyal had no other land. 

Under this state of facts, the Judge decided that the sheriff 
should invest all of said surplus in a home for Mrs. Loyal 
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and her family, and this is assigned as error by Maxey, Jor- 
dan & Company. 


Cuas. L. Jorpan, W. Maxey, Jno. R. Dyer, by Judge 
A. REEsE, for plaintiff in error, said that there was no ques- 
tion as to retroaction in this cause, for that section second of 
the Code limited the sections 2013, 2017, which give the 
$500 to the wife. . 


GerorGE T. BARTLETT, for defendant in error. 


Brown, C. J. 


The single question presented for our consideration in this 
case is, can the family of an insolvent debtor legally claim 
$500, out of the proceeds of his town property, sold at 
sheriff’s sale, as against a creditor, whose debt existed and 
was in judgment prior to the adoption of the Code, which 
raised the amount from $200, which was allowed the family 
by Act of 1845, to $500, which is now allowed by the Code. 

It is insisted by counsel for plaintiff in error, that the 
family is only entitled to $200, which was the amount ex- 
empt by law at the time the contract was made, and that 
sections 2013 and 2017 of the Revised Code, are qualified by 
section 2. These sections are as follows: 

“Secrion 2013. The following property of every debtor, 
who is the head of a family, shall be exempt from levy and 
sale by virtue of any process whatever, under the laws of this 
State; nor shall any valid lien be created thereon, except in 
the manner hereinafter pointed out, but shall remain for the 
use and benefit of the family of the debtor: 1. Fifty acres 
of land; * * or in lieu of the above land, real estate in a city, 
town or village, not exceeding $500 in value.” 

“Section 2017. If the debtor owns town property exceed- 
ing in value the sum of five hundred dollars, and it can not 
be so divided as to give to his family that amount, he may 
give notice to the officer levying thereon, and when the pro- 
ceeds of the sale are to be distributed, the Court shall order 
five hundred dollars of the sum to be invested by some proper 








his 








ATLANTA, DECEMBER TERM, 1868. 533 





Maxey, Jordan & Company vs. Loyal. 





person, in a home for the family of the debtor, which shall 
be exempt, as if laid off under this law.” 

“Srction 2. This Code shall take effect on the first day 
of January, 1863. All offences committed prior to that date, 
shall be tried and punished under existing laws; and all 
rights, or obligations, or duties acquired or imposed by exist- 
ing laws, shall remain valid and binding, notwithstanding 
the repeal or modification of such laws.” 

A majority of the Court are of opinion that it was not the 
intention of the legislature to qualify sections 2013 and 
2017, as cited above, by section 2 of the Code, and that the 
humane provision made for the family of an insolvent debtor 
should not be defeated by such a construction. 

The language of section 2013 is very broad and sweeping. 
It declares such property exempt from levy and sale by virtue 
of any process whatever, and that it shall remain for the use 
and benefit of the family of the debtor. If the intention had 
been to exempt the property only as against subsequent 
creditors, why use the words exempt from levy and sale by 
virtue of any process whatever? Why not have said it should 
be exempt from levy and sale, by virtue of any process, upon 
any debt contracted after this date? Suppose there had been 
no exemption prior to the adoption of the Code, and it had 
used the strong expression, “exempt as against any process 
whatever,” would any Court, in construing the Code, have 
felt authorized to say that the second section of the Code was 
intended to qualify this, and destroy all exemption as against 
debts then in existence? We think not. Then how are we 
authorized to say, it was intended that no debtor’s family 
should have the increase in the amount, as against pre-exist- 
ing creditors? We must look to the language used by the 
legislature, and construe it with reference to the object the 
law-making power had in view, having regard to the reason 
anu spirit of the Act, and considering the policy of the leg- 
islature, which is to be ascertained by reference to other Acts 
which are in pari materia. 

Exemption laws, and laws making provision for the sup- 
port of the families of insolvent, or deceased persons, rest 
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upon a wise public policy, looking to the preservation of 
families, and securing to them that protection which is neces. 
sary to the best interest of society, and the well-being of 
every community. The principle was well expressed by Mr, 
Justice Johnson in Ogden vs. Sanders, 12 Wheat., 283, in 
the following language: ‘ For it is among the duties of socie. 
ty to enforce the rights of humanity, and both the debtor 
and the society have their interests in the administration of 
justice, and in the general good ; interests which must not 
be swallowed up and lost sight of while yielding attention to 
the claims of the creditor. The debtor may plead the visi- 
tations of Providence, and the society has an interest in pre- 
serving every member of the community from despondency, 
in relieving him from a hopeless state of prostration in which 
he would be useless to himself, his family and the country,” 

There has been a growing disposition in the great popular 
heart of Georgia, for years past, as shown by her legislation, 
to enforce the rights of humanity, and preserve the helpless 
wives and children of improvident or unfortunate husbands, 
from despondency, by relieving them from helpless prostra- 
tion. The old rule, which had but little regard for the 
rights of humanity, when in conflict with the pecuniary in- 
terest of creditors, has been modified, and debtors as well as 
creditors are now, as a class, regarded as worthy the consid- 
eration of those who make laws for the regulation of society. 

The rule formerly was, that the family of an unfortunate 
debtor might be deprived of every article of necessity, as well 
as comfort, to satisfy the debt, and his person might be seized 
and imprisoned at the will of the creditor. But I am happy 
to know that these barbarous sentiments of the darker age, 
are fast giving place to the more benign tenets of forgiveness, 
charity and humanity, which are inculcated by the divine 
author of christianity, as cardinal virtues. The legislature 
has engrafted a more humane system on our statute book, 
and it is the duty of the Courts to enforce it to the extent of 
their power. While this is the duty of the legislature and 
the Courts, it is also the duty of both, to discountenance and 
suppress, as far as possible, all fraud that may be attempted 
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to be practiced by bad men to the injury of creditors, and to 
see that every right is secured to the creditor, which is com- 
patible with the humanity of our system, the preservation of 
families, and the well-being of society. 

In view of the humane policy established by our legisla- 
tion for the protection and support of the families of insolvent 
and deceased persons, coming as they do, within the same 
rule, for the same reasons, we are fully satisfied that it was 
not the intention of the legislature in the adoption of the 
Code, to so qualify the sections giving the family of the in- 
solvent $500 out of the sale of his town property, by the 
language of the second section, as to defeat the allowance in 
all cases of debts contracted by the insolvent prior to that 
time. 

We think the wnanimous decision of this Court, made at 
this term, in the case of Barron vs. Burny, et al., (ante 264) 
establishes a principle that must control this case. Sections 
2530, 2533 and 2537 of the Revised Code, are intended to 
carry out the precise object contemplated by sections 2013 
and 2017, the protection and support of the family, if need 
be, independently of the rights of creditors. To show that 
the cases rest upon the same principle, we quote the following 
sections of the Code: 

“Secrion 2530. Among the necessary expenses of admin- 
istration, and to be preferred before all other debts, is the pro- 
vision for the support of the family, to be ascertained as fol- 
lows: upon the death of any person, testate or intestate, leav- 
ing an estate, solvent or insolvent, and leaving a widow, or a 
widow and minor child or children, or minor child or chil- 
dren only, it shall be the duty of the Ordinary, on the ap- 
plication of the widow, or the guardian of the child or children, 
or any other person in their behalf, on notice to the repre- 
sentative of the estate, if there is one, and if none, without 
notice, to appoint five discreet appraisers, and it shall be the 
duty of such appraisers, or a majority of them, to set apart 
and assign to such widow and children, or children only, 
either in property or money, a sufficiency from the estate for 
their support and maintainance, for the space of twelve 
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months, from the date of the administration, in case there be 
administration on the estate, to be estimated according to the 
circumstances and standing of the family previous to the death 
of the testator or intestate, and keeping in view also the gol. 
vency of the estate. If there bea widow, the appraisers 
shall also set apart, for the use of herself and children, a suf. 
ficient amount of the household furniture. The provision 
set apart for the family shall, in no event, be less than the 
sum of one hundred dollars, and if it shall appear upon a 
just appraisement of the estate, that it- does not exceed in 
value the sum of five hundred dollars, it shall be the duty of 
the appraisers to set apart the whole of said estate for the 
support and maintainance of such widow and child or chil- 
dren, or if no surviving widow, to the lawful guardian of the 
child or children, for their support.” 

“SECTION 2533. The property so set apart by the ap- 
praisers shall vest in the widow and child or children, and if 
no widow, in such children, share and share alike, and the 
same shall not be administered as the estate of the deceased 
husband or father.” 

“Section 2537. When the whole of an estate is set apart 
as provided in section 2530, the widow may pay so much 
and such parts of the debts of the deceased husband as she 
may think proper, consistently with her means, with the ad- 
vice and consent of the Ordinary.” 

By reference to the Act of 23d February, 1850, it will be 
seen that the allowance for the widow and children, in case 
the estate of the deceased was insolvent, was one hundred 
dollars. Cobb’s Dig. 297. As is already shown, the Code 
increases this to five hundred dollars, and gives the apprais- 
ers discretion to increase it beyond that amount, and declares 
that it shall be preferred before all other debts. Now, if sec- 
tion 2 of the Code, as above quoted, is to be read in connec- 
tion with, and, as counsel insisted, as a proviso to sections 
2013 and 2017, why is it not to be read in alike manner as 
a proviso to sections 2530, 2533 and 2537, which increase the 
exemption from one hundred to at least five hundred dollars, 
as against all debts, and leave it in the discretion of the 
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widow, who has the whole estate of the deceased in her pos- 
session, when it does not exceed five hundred dollars, whether 
she will pay one dollar of the indebtedness. We ask, in all 
candor, how can section 2 be held to limit the exemption to 
subsequent indebtedness in the one case and not in the 
other ? 

In Barron vs. Burny, above mentioned, this Court unani- 
mously ruled that “ Although under the Code, executors de 
son tort can not get credit for any debt they may have paid, 
yet, if in good faith, they have furnished the widow her 
year's support according to her circumstances in life, and this 
has exhausted the effects they have used, they are not liable 
except for the excess. The claim of the widow is not a debt, 
but a special provision allowed by law in preference to any 
debts or liens held by creditors.” 

If so, why is not the five hundred dollars set apart from 
the proceeds of the sale of the town property of the insolvent 
to purchase a home for his wife and children, a “special pro- 
vision allowed by law in preference to any debts or liens held 
by creditors?” We confess we are unable to see the dis- 
tinction. 

But it has been insisted that this construction violates the 
Constitution, because the Constitution of 1865, which has 
been superceded by that of 1868, declares that retroactive 
laws injuriously affecting any right of the citizen, are pro- 
hibited. 

If this law had been prohibited by that provision of the 
former Constitution, it would seem that the entire repeal of 
that Constitution without the repeal of the law, would re- 
lieve the case of all difficulty growing out of that objection, 
especially as the provision above quoted is omitted and drop- 
ped from the Constitution of 1868. 

We are satisfied, however, that the provision of. the Code 
now under consideration, did not violate the Constitution of 
1865. As we have already shown, the exemption made by 
the Code for the benefit of the wife and children of a decea- 
sed person, is a special provision allowed by law, in preference 
to any liens or debts held by creditors. As it is of higher 





538 SUPREME COURT OF GEORGIA. 





annie 


Maxey, Jordan & Company vs. Loyal. 





ie 


dignity than the rights of any creditor, and is so held by this 
Court, its enforcement can not injuriously affect any rights 
of the creditor. In other words, no creditor has any right 
to satisfaction out of the estate, til] this special provision, 
this right of humanity, is first satisfied. Therefore no cred. 
tor’s right is injuriously affected by this Act, construed as the 
legislature evidently intended it should be. And, as no dis. 
tinction in principle can be drawn between the case of the 
family of a deceased person, as provided fur by the Code, and 
the family of an insolvent, whose property is taken and sold 
by the sheriff, both being alike entitled, on the score of hu- 
manity, to some reasonable provision for support, the same 
rule must apply in this case, which relieves it of all Consti- 
tutional objection. 

The view which we have taken of the rights of families to 
support, and of the power of the legislature to provide for 
their relief, is founded in sound reason, and sustained by 
high authority. 

The late Chief Justice Taney, delivering the opinion of the 
Supreme Court of the United States, in the case of Bronson 
vs. Kinzie, 1 How., 315, says, ‘‘ For undoubtedly, a State 
may regulate, at pleasure, the modes of proceeding in its 
Courts in relation to past contracts as well as future, It 
may, fur example, shorten the period of time within which 
claims shall be barred by the Statute of Limitations. It may, 
if itthinks proper, direct that the necessary implements of 
agriculture, or the tools of the mechanic, or articles of neces 
sity in household furniture, shall, like wearing apparel, not 
be liable to executions on judgments. Regulations of this 
description have always been considered, in every civilized 
community, as properly belonging to the remedy, to be ex- 
ercised or not, by every sovereignty according to its own 
views of policy and humanity. It must reside in every State, 
to enable it to secure its citizens from unjust and harrassing 
litigation, and to protect them in those pursuits which are 
necessary to the existence and well-being of every commu- 


nity.” , 
The Courts of New York have gone so far as to establish 
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the rule, that it is not in the power of the husband, or head 
of the family, when making a contract prospective in its 
character, to waive the right of exemption, so as to charge 
the exempt property with the payment of the debt. This 
was ruled in Kneetle vs. Newcomb, 22 N. Y. Reps., 249. 
In that case the plaintiff inserted in the note, the following - 
provision: “And I hereby waive and relinquish all right of 
exemption of any property I may have from execution on 
this debt.” The property exempt amounted to six hundred 
dollars in value. After judgment on the note the property 
was levied on and sold, and the plaintiff, who was the debtor, 
brought an action of trespass for the taking of the property. 
The Supreme Court of New York held he was entitled to 
recover, and that judgment was affirmed in the Court of Ap- 
peals by the unanimous judgment of the full bench. The 
same principle is sustained in Crawford vs. Lockwood, 9 How. 
Pr. R., 547. See also Harper vs. Leal, 10 How. Pr. R., 
282; 1 Kernan R. 266. 

The current of legislation, sustained by the Courts, of this 
State, has gone upon the principle contended for in this de- 
cision, for years past. The amountof property exempt from 
levy and sale has been increased from time to time by vari- 
ous acts of the legislature. The support allowed the family 
of the deceased has also been enlarged from time to time, and 
sustained by the Courts. The daily, weekly, and monthly 
wages of laborers have been exempt from the process of gar- 
nishment. Debts due by trustees of different grades, have 
been declared of higher dignity and given precedence over 
the debts or liens of creditors that would, but for the enact- 
ment, have held precedence. Debts due for rent have been 
preferred to other debts secured in the same manner. 

And it has been held by this Court at its present session in 
the case of The State vs. Dickson, (ante 171), that debts due 
the Western and Atlantic Railroad, which is the property of 
the State, and its incomes part of the revenue of the State, 
take precedence over debts of older date due an individual, 
which were secured by mortgage to the individual, before the 
State’s debt was contracted ; and, that the State is entitled to 
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the money raised by the sale of the mortgaged property, 
though the mortgage existed before the mortgagor was the 
State’s debtor. 

The law of imprisonment for debt has been modified from 
time to time, and our new Constitution abolishes it entirely, 
But none of the sticklers for the creditor’s rights, to have the 
precise remedies allowed by law when the debt was contracted, 
claim that it was a violation of the constitutional rights of 
the creditor to abolish imprisonment for debt. If the State 
has the right to make these various modifications in her law, 
affecting the remedies allowed parties litigant, many of which 
may operate the entire loss of the claims of creditors, which 
but for such changes in the law might have been secured, 
why may she not make the one now in question? 

Before closing this opinion, we will remark, that. this 
Court is committed to the doctrine that an exemption for the 
benefit of the family holds good as against creditors, in an 
early case. In Hopkins vs. Lang et al., 9 Ga., 261, Warner 
J. delivering the opinion, says: ‘‘ We are of opinion, froma 
careful reading of the enacting clause of the statute, when 
taken in connection with the title thereof, that it was the in- 
tention of the legislature to make provision for the support 
and maintenance of the widow and children of the testator 
or intestate for the space of twelve months immediately after 
his death, according to their rank and condition in life, 
whether the estate be solvent or insolvent.” If the estate 
were insolvent, it follows that the rights of the creditors must, 
according to this ruling, be postponed to the claims of the 
widow and children. 

We will simply add that there is nothing in this record 
that shows that Mrs. Loyal was the wife of Loyal at the time 
of the adoption of the Code, or that he was then insolvent. 
There is, therefore, nothing in the record inconsistent with 
the position that her rights accrued since the adoption of the 
Code, and are as a consequence to be governed by it. 


Judgment affirmed. 


McCay, J., concurred, but wrote no opinion. 
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WARNER, J., dissenting. 


The question made by the record in this case is, whether 
the wife of an insolvent debtor is entitled to have the sum of 
five hundred dollars worth of real estate in a city, town or 
village, exempt from levy and sale in satisfaction of a judg- 
ment obtained on the 28th of October, 1861, according to the 
provisions of the 2013d section of the Code, or whether she is 
entitled 1o have only the sum of two hundred dollars exempt- 
ed from levy and sale, under the Act of 1845. The debt was 
contracted and the judgment obtained prior to the adoption 
of the Code. The exemption of five hundred dollars: is 
claimed under the Code and not under an Act of the legisla- 
ture passed since the adoption of the Code. 

The Constitution of this State, at the time of the adoption 
of the Code, declared that “ retroactive laws, injuriously affect- 
ing any right of the citizen, are prohibited.” The second 
section of the Code declares that “ this Code shall take effect 
on the first day of January, 1863. All offences committed 
prior to that date shall be tried and punished under existing 
laws, and all rights or obligations or duties acquired or im- 
posed by existing laws shal] remain valid and binding, not- 
withstanding the repeal or modification of such law.” 

In my judgment, the rights of the creditor, as well as the 
rights of the claimant in this case, are to be measured and ‘ 
decided in accordance with the law, as the same ewisted, prior 
to the adoption of the Code. To hold otherwise would be to 
ignore that provision of the State Constitution which pro- 
hibits retroactive legislation at the time of the adoption of the 
Code, as well as the express provisions of the Code, which 
was adopted in strict compliance with that Constitution. I, 
therefore, dissent from the judgment of the Court in this 
case. 


VoL, XXxvilI—35, 
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Witii1am J. Vason, plaintiff in error vs. THE Crry or 


1. 


4, 


Avueusta, defendant in error. 


The statute of 15th of February, 1856, enacts that the City Ccuncil of 
Augusta shall be and they are hereby authorized to elect an officer to be 
known as Recorder, in whom they may vest exclusive jurisdiction of all 
violations of their ordinances, etc. The Act also provides that said 
Recorder shall be elected and hold his office for the term of two years, 
shall take an oath before the Mayor well and truly to discharge the 
duties of his office, etc. Held, 1, thatthe object of this Act was to pro- 
mote good government and order in the city, and that it was the duty 
of the Council to elect a Recorder, and that it was clearly the inten- 
tion of the legislature, “* the office of Mayor and the office of Re- 
corder, should be separate and distinct offices, filled by different per- 
sons, one of whomis required to take the oath of office before the 
other, and that the provision in the statute which authorizes the City 
Council or Mayor, inthe absence of the Recorder, to appoint one of 
their body to preside in the Recorder’s Court, contemplates the tempo- 
rary absence of the Recorder, and does not authorize the City Council 
to abolish the office of Recorder, and direct the Mayor permanently to 
act as Recorder. 

The City Council of Augusta have power to establish such by-laws, 
rules and ordinances as shall appear to them requisite, and neces- 
sary for the security, welfare and convenience of the city, or for 
preserving peace, order and good government within the same, not 
repugnant tothe Constitution and laws of the land. 

Any person who shall erect or continue, after notice to abate, any 
nuisance, which tends to annoy the community or injure the health of 
the citizens in general, or to corrupt the public morals, ig-liable to 
indictment under the Penal Code of this State. The legal offence of 
continuing a nuisance is not complete before notice to abate. And un- 
til the notice is given, and the Ingal offence is complete, the city au- 
thorities have power as a police regulation, to punish for the continu- 
ance of such nuisance, as would subject the offender to indictment after 
notice to abate. But when the offence againstthe Penal Code is com- 
plete, they have only the power to bind over the offender to the proper 
court, to answer for the offence. 

A landlord who has leased premises to a tenant is not liable for a nui- 
sance maintained upon the premises, by the tenant, during the lease. 
Ifthe nuisance existed upon the premises whenthe lease was made, 
the landlord is liable. But if the tenant continues the nuisance after he 
obtains exclusive possession and control, he alone is liable for its con- 
tinuance. As the landlord, under our statute, is liable for necessary 
repairs on the premises, if the nuisance grows out of his neglect to make 
the repairs, the tenant may make them, and set off their reasonable 
value against the rent due the landlord. 
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Nuisance. Jurisdiction. Landlord and Tenant. Certio- 
rari. Before Judge Gipson. Richmond Superior Court. 
June Term, 1868. 


Foster Blodgett was Mayor of the City of Augusta, and 
acting as Recorder thereof. As Recorder, he issued a sum- 
mons requiring Vason to answer for an alleged violation of 
an ordinance of said city. That ordinance was, “no person 
shall keep on his or her premises any nuisance to the annoyance 
of his or her neighbors. Any person so annoyed may com- 
plain to a member of Council, belonging to his or her ward, 
who shall require, in writing, an abatement of the nuisance 


- complained of, in twenty-four hours, Should the nuisance 


not be abated or removed, at the expiration of that time, for 
every day following, the person on whose premises it remains, 
may be fined ina sum not exceeding twenty dollars. No 
person shall empty any privy, sink, water-closet or cistern 
connected therewith or cause the same to be done, at any 
time, except between the hours of 12 o’clock, P. M., and 4 
o’clock A. M., under a similar penalty.” 

Vason appeared and objected to the jurisdiction of the 
Court, upon the grounds: Ist. Because, Blodgett being 
Mayor could not issue a summons as Recorder, and was not 
Recorder because his appointment was illegal. 2d. Because 
said ordinance covered a crime punishable under the Penal 
Code of the State, was therefore illegal and the Recorder had 
no jurisdiction over such crime. 3d. The ordinance was ille- 
gal, because it prescribed a punishment for such crime, 
different from that prescribed by the said Code. 

Blodgett overruled the objections and proceeded with the 
trial. The evidence showed that Vason, as trustee, owned 
a lot in Augusta, occupied by Butt and others as his tenants 
and which Butt, or Butt and Brother had occupied for 
eighteen years, then last past. The nuisance complained of 
was a privy, on said lot attached to Butt’s store, and which 
was twelve years old. It was offensive. Neighbors had 
complained of it to the inspector, and he notified Vason of 
the complaints. A member of Council had also given him 
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notice in writing. He refused to abate the nuisance, saying 
it was the duty of the tenant. Vason’s counsel insisted upon 
this also before Blodgett, but he held that Vason was liable 
for the nuisance, and fined him $20 00. Vason sued out 
his certiorari. Besides the foregoing facts the answer to the 
certiorari, showed that in January, 1868, an ordinance was 
passed by the Mayor and Council, ordaining that “ the 
Mayor of the city be required to act as Recorder, without 
salary,” and repealing all conflicting ordinances. ‘The con- 
flicting ordinance referred to was as follows: “ ‘The Recorder 
shall be elected annually, on the second Saturday in January, 
He shall preside in the Recorder’s Court and perform such 
duties as are hereinafter required of him, and shall receive a 
salary of eight hundred dollars per annum.” Subsequent 
sections gave to his court exclusive jurisdiction over viola- 
tions of the city ordinances, ete. 

Judge Gibson overruled each of the points in the certiorari, 
and error is assigned accordingly. 


C. SNEED, (by Montaomery) for plaintiff in error. 
J. T. SHEWMAKE, for defendant in error. 


Brown, C. J. 


1. The 16th section of the Act of the Legislature, passed 
15th of February, 1856, declares: “That the City Council of 
Augusta shall be and they are hereby authorized to elect an- 
officer to be known as ‘Recorder,’ in whom they may vest 
exclusive jurisdiction of all violations of their ordinances, and 
he shall have power to try and determine the same,” ete. 

The 17th section enacts that, “said Recorder shall hold 
his courts at such times and places as said City Council may 
prescribe, and they shall direct the mode of summoning or 
bringing up parties for trial. Inthe absence of the Recorder, 
the City Council or Mayor may appoint one of their body to 
preside in said Recorder’s Court.” 

The 18th section provides, that, “said Recorder shall be 
elected and hold his office for the term of two years, shall take 
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an oath before the Mayor well and truly to “discharge the 
duties of his office,” ete. 

Under these enactments, we think it was the duty of the 
City Council to elect a Recorder. The legislature had in 
view the preservation of order, and the promotion of good 
government in the city, in conferring the authority upon the 
City Council to elect said officer, who is to fill the place, in 
fact, of a Judge of the Criminal Court of the city; and it is 
not mere matter of option, but it is the duty of the City 
Council to elect said officer in accordance with the statute, 
from time to time. 

This view is abundantly sustained by authority. In the 
ease, of the King vs. the Inhabitants of Derby (Skinner 
370) a motion was made to quash the indictment found against 
the inhabitants for refusing to meet and make a rate to pay 
the constable’s tax, on the ground that the statute was not 
imperative, but merely “they may meet,” ete. The Court 
held that may, in the case of a public officer is tantamount to 
shall, and if he does not do the act required, he shall be 
punished. 

The Statute of 14th Car., 2 Ch. 12, says the church 
wardens “shall have power and authority to make a rate,” ete. 
It was insisted that this act simply invested them with power 
to mde the rate, but that it was not obligatory, and they 
were not punishable for neglecting it. The Court held other- 
wise, observing that when a statute directs the doing of a 
thing for the sake of justice or the public good, the word 
may is the same as the word shall. 2 Salk., 609; ,Carth, 
293. And it was @dded that, when a statute says a sheriff 
way take bail, this is construed he shall, for he is compelled 
to do so. See also 3 Atk., 166; 1 Wend., 537; 5 J. Ch. 
Reps., 113; 5 Con., 188. 

If, however, we were to admit that it was within the dis- 
cretion of the City Council to organize said office of Recorder 
under the statute or not, having exercised that discretion in 
the organization of the Court, they had no right to abolish 
the office, 3 Hill’s N. Y. Reps., 615, 616. 

The Recorder, when elected, is required to take the oath of 
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office before the Mayor. And the City Council or Mayor, 
may appoint one of their body to preside in the Recorder's 
Court in his absence. 

We think it very clear that the City Council have no right 
under this Act to remove the Recorder and appoint the Mayor 
permanently to act as Recorder. They may, by a provision 
of the statute, remove the Recorder (for cause) by a vote of 
two-thirds of all the members of the Council. But it can 
ouly be done for cause, and in that case, it is very clear that 
it is their duty to elect another Recorder to fill the office from 
which they have removed the incumbent. And they have 
no right to elect the Mayor to fill the vacancy, as the Record- 
er must take the oath of office before the Mayor, and it would 
be absurd to say, that he could take the oath of Recorder be- 
fore himself as Mayor. He may, by appointment of the City 
Council, preside, not in hisown court, but in the “ Recorder’s 
Court” in his absence. The statute doubtless contemplates 
the case of the temporary absence of the Recorder. 

2. The City Council have the authority under the charter 
to establish such by-laws, rules and ordinances, as shall af- 
pear to them requisite and necessary for the security, well- 
fare and convenience of the city, for preserving peace, order 
and good government, within the same, not repugnant to the 
constitution and laws of the land. Under this authority they 
may make all such rules and regulations as_the health, com- 
fort and convenience of the people, under their jurisdiction, 
may require, and may provide for the punishment of all such 
offenders against their ordinances as are not under the consti- 
tution and laws, punishable in the Criminal Courts of this 
State. They may also bind over all offenders who violate the 
Penal Code of this State, within said city, for trial in the 
proper Courts. 

3. Section 4478 of the Revised Code enacts, that any per- 
son who shall erect or continue, after notice to abate, any 
nuisance, which tends to annoy the community, or injure the 
health of the citizens in general, or to corrupt the public 
morals, shall be indictable and punishable. We hold that, 
the indictable offence is not complete under this section, be- 
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fore notice to abate, and that the City Council may cause to 
be punished any person who maintains a nuisance in the city 
violative of their ordinances, at any stage previous to the con- 
summation of the offence under the Penal Code. But if the 
offence is complete under the Penal Code, they should bind 
over the offender for trial in the court having jurisdiction of 
the offence. They may also take the legal steps to have the 
nuisance abated. 

4, The only remaining question made by this record is, the 
liability of Vason for the alleged nuisance maintained upon 
the premises by Butt, his tenant. 

As we understand the rule, the landlord is not liable for a 
nuisance maintained by his tenant during the period of the 
lease. The landlord is liable, however, for any nuisance 
which may exist upon the premises at the time he makes the 
lease. Taylor’s landlord and tenant, 95. But if the tenant 
continues the nuisance, after he obtains exclusive possession 
and control, he alone is liable for its continuance. As the 
evidence shows that Butt, the tenant, had occupied the prem- 
ises for the last eighteen years, we do not think the landlord 
was liable for a nuisance maintained upon them. 

Section 2258 of the Revised Code makes it the duty of the 
landlord to keep the premises in repair. And it is insisted 
in thig case that the failure of the landlord to make the neces- 
sary repairs aggravated, if it did not cause the nuisance. 
The evidence to establish this is not very satisfactory. But, 
if it were established, that the nuisance grew out of the failure 
of the landlord to make the repairs, this could not relieve 
the tenant, as he might have made them and charged them 
to the landlord, and he might set-off their reasonable value 
against the rent due the landlord, unless he had, by contract 
with the landlord, bound himself to make the repairs. 

Judgment reversed. 
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J. Percy GREEN, ef al., plaintiff in error, vs. JAMEs H, 
Lowry, defendant in error. 


[This case was held up under the Military Order.] 


1, An obligation was given by J. Percy Green to Lowry, in February, 
1865, for $2,500 in Confederate Treasury notes, for the board of his 
three sisters, while he was absent in the army, when one dollar in gold 
was worth forty-six dollars in Confederate notes. On the 18th of No- 
vember, 1865, before the Ordinance of the Convention for scaling Con- 
federate contracts could have been well understood by the defendants, 
said Green, who was inexperienced, and his sister Julia, just of age, 
who boarded with Lowry and was under his protection till about the 
time it was given, executed a note, payable one day after date, for 
$450 00, which was to be in lieu of the obligation of Green for the 
$2,500 Confederate note, which the maker’s charge was given in that 
shape, on the fraudulent representations and false promises of Lowry, 
that they should have two or three years within which to pay it, and 
that he having taken advantage of their inexperience and of their ig- 
nerance of their legal rights, in obtaining the note brought suit on it 
in ashort time. Held, that the Court erred in refusing to allow eyi- 
dence tending to prove these facts, to go to the jury, and in ordering 
a verdict for the plaintiff forthe amount called for by the face of the 
note. 

2. The note having been executed at a time when the parties did not know 
it was necessary to place a révenue stamp uponit, and on the fact 
being ascertained, said Green having voluntarily placed the necessary 
stamp on the note, and again delivered it to the payee, whereby the 
government received the revenue to which it was entitled, Green will 
not be allowed to controvert the fact that the note was legally 
stamped. 


United States revenue stamps. Note given under mis- 
take, ete. Before Judge Mitner. Whitfield Superior Court. 
November Term, 1868. 


In October, 1866, Lowry sued J. Percy Green and Julia 
Green, his sister, upon their joint and several promissory 
note for $450 00, payable to Lowry, dated the 18th of 
November, 1865, and due one day after date. 

The record does not show that any plea was filed, but 
their defence appears by the evidence offered by them. It 
was agreed that the testimony of the defendants should he 
heard, and that the Judge should then pass upon its admis- 
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sibility, and direct what should be done by the jury. Julia 
testified that she and her two sisters rented aroom from 
Lowry and furnished their own food for about three weeks, 
and then boarded with him. Percy was in the army and 
Lowry said that he would make no agreement as to the price 
of their board till Percy’s return, but that he would charge 
them no more than the actual cost of their board. When 
Percy returned Lowry and he agreed that Lowry should 
have, for said board, $2,500 00 in Confederate Treasury notes, 
but no time was fixed for the payment. Julia owed Lowry 
$300 00 in said currency for that amount loaned her about 
the time of the fall of the Southern Confederacy, and Percy 
owed him for a jeans overcoat bought about Christmas, 1854. 
In the fall of 1865 Perey and Julia proposed to Lowry to 
fix their indebtedness to him in good currency, by arbitration ; 
he said no, but that he knew they were then unable to pay, 
that he would take their note and not press them for the 
money. Julia did not believe they owed Lowry the amount 
of said note, but was mortified because they could not pay him, 
and wishing him satisfied, and proffering to pay him double 
what was due, if Lowry would wait two or three years, she 
relied on his promise not to press them for the money till 
they had ample time to make it, and signed said note. About 
Christmas, 1864, Perey delivered to Lowry a slave twenty- 
eight years old with instructions to sell him and apply the 
proceeds to the payment of the board, and the remainder to 
use as he saw proper. Lowry kept the slave till he was 
emancipated. Julia had a negro boy sixteen years old, who 
worked for Lowry and a negro girl who did his house work, 
and a negro man who worked for him one day in each week, 
while she boarded there. Besides, she turned over to Lowry 
provisions worth $400 00 in Confederate currency. She ad- 
mitted signing the note after all the above occurred, and that 
she knew its contents, but said she did so because she relied 
on Lowry’s promise to wait as aforesaid. 

Percy testified, that he learned from plaintiff that the agree- 
ment was, that, in consideration of the services of said slaves, 
he would charge nothing but the cost of the provisions for 
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said board, and would wait his return to estimate the cost, 
He returned in February, 1865, and he and plaintiff, by cal- 
culation, found that the cost of said provisions furnished to hig 
sisters was $1,250 00 in Confederate currency. Percy thought 
that sum too small and offered to allow Lowry $2,000 00, 
but Lowry not being satisfied, was asked to say what would 
satisfy him, and he said $2,500 00. Perey then gave him 
his obligation for $2,500 00, payable in Confederate Treasury 
notes, of which it then took forty-six dollars to buy one dol- 
lar in gold. He then turned over to Lowry said negro man, 
then worth $4,500 00 in Confederate notes, to sell him and 
pay the obligation, and use the surplus of his price in Lowry’s 
business, subject to Perey’s order. Lowry agreed to sell the 
negro, but did not, and kept him until he was emancipated, 
Percy’s sisters boarded with Lowry only about eight months, 
In the fall of 1865 they wished to adjust the matter by arbi- 
tration, but Lowry declined. They asked him how muclrhe 
claimed. Hesaid they could not pay then, and it was uncer- 
tain when they could, and therefore he must charge more 
than he otherwise would and asked their note for $450 00, 
saying if they would give it, they should have their own time 
in which to pay. Percy, being then unable to pay, having 
lost all by the war, but his farm, which was dilapidated, and 
not knowing but that Lowry could enforce the payment of 
said $2,500 00 obligation, and relying on the promise to 
wait, signed the note, in satisfaction of that obligation; all 
the matters alluded to by him and his sister were settled in 
this note. Percy had never done business for himself, he 
and his sisters were orphans; he went from college into the 
army, and there staid till the war ended. 

The note specified that it was given “in consideration of 
the board and other expenses” of the sisters. The Court held 
that the evidence was inadmissible. Another question re 
mained. The note was not stamped when it was given. 
Percy did not then know that a stamp was necessary. Some 
time afterwards Lowry asked Percy to stamp it, and he did 
so, Lowry saying that he did not know it was necessary, 
when the note was made. It was shown that that United 
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States Internal Revenue District had been laid out and 
the collector therein appointed before the note was given. 
Under these facts the note was objected to, because it was 
not stamped when made. The objection was overruled, and 
Lowry had judgment for the full amount of his note. Said 
two rulings are assigned as error. 


McCutcHEeN & SHEWMAKE, by D. A. WALKER, for plain- 
tiff in error, as to the stamp, cited Chitty on B., 119; Act of 
Congress 3d March, 1865, Ist section Act of 30th June, 1864, 
section 158 ; as to the admissibility of the parol evidence, on 
the ground of fraud, Ferguson vs. Carrington, 9 B. and C. 
59, Load vs. Green, 15 M. and W. 216; Earl of Bristol vs. 
Welsmon, 1 B. and C., 514, and on the ground of failure of 
consideration, Story on Pr. N. section 187, Ch. on B., 72-38; 
the facts make a case of usury and the jury should have found 
the amount of usury; 26 Ga., 404; 28, 526,9, 30; Sedg. 
on M. of Dam., 400. 


W. K. Moore, for defendant in error, as to the parol 
evidence, cited Parsons on C., 361-2, Kincard vs. Hig- 
gins, 1 Bibb’s R. 396; and said that unless the stamping 
was fraudulently omitted, the omission did not affect. the 
note, 47 Barb. R., cited in 6 Law Register, 574. 


Brown, C. J. 


We are satisfied that the Court erred in withdrawing 
the evidence from the jury in this case, and ordering a 
verdict for the plaintiff below, for the full amount of his 
claim. : 

The evidence seems to justify the conclusion, that the 
obligation for $2,500, given upon the Confederate basis, by 
J. Perey Green for the board of his sisters, was given for as 
much as Lowry was entitled to, under his agreement with 
them. And this view of the case is strengthened by the evi- 
dence as to the service of the negroes which he received while 
they were with him. 

The next question for consideration would seem to be, 
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whether the obligation for $2,500, made when one dollar jy 
gold was worth forty-six in Confederate Treasury notes, was 
a sufficient consideration for the note for four hundred and 
fifty dollars to be discharged in legal money, which was 
made by J. Percy Green and his sister Julia, under the 
circumstances detailed in the evidence. If the promissors were 
not overreached by Lowry, and there was no fraud or mis. 
take in the transaction, the consideration, however inadequate 
if not illegal, was sufficient. 

The Code, sections 2,700, 2,701, lays down the rule as fol. 
lows: “Mere inadequacy of consideration alone, will not 
void a contract. If the inadequacy be great, it is a strong 
circumstance to evidence fraud; and on a suit for damages 
for breach of the contract, the inadequacy of the consideration 
will always enter as an element in estimating the damages, 

If the consideration be founded in a mistake of fact or law 
the promise founded thereon can not be enforced.” 

In Story on Contracts, section 432, the rule is laid downin 
this language: 

“When the inadequacy of consideration is so gross as to 
create a presumption of fraud and overreaching, or of uncon- 
scientious advantage, taken under circumstances of distress or 
improvidence, on the one side, or of mental incompetency on 
the other, the contract founded thereon can not be enforced 
at law,or in equity; and a Court of equity will, at the in- 
stance of the party deceived, interfere and set it aside after 
it is executed. In cases of gross inadequacy the Court will 
also take advantage of every circumstance which indicates 
imposition or improper advantage, to found a presumption of 
fraud, and thereby to rescind the contract. The mere inade- 
quacy of the consideration is not, however, in such cases, the 
ground upon which a contract is invalidated, but the fraud 
which is thereby indicated, and however inadequate the con- 
sideration may be, yet if the circumstances of the case indi- 
cate no unfair advantage on the one side, or no great incom- 
petency on the other, the contract will be valid.” 

See also, Warmock vs. Rodgers, 9 Ga. R.. 60; James vs. 
Morgan, 1 Lev. 111; Hough vs. Hunt, 2 Ham. R. 506; 
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Williams vs. Powell, 1 Iredell Reps. 460; Hardeman vs. 
Burge, 10 Yerger’s R., 202; Butler vs. Hogkill, 4 Dess. R., 
651; Udall vs. Kinny, 3 Cow. R., 590; Johnson vs. Dorsy, 
7 Gill R., 269; Edwards vs. Burt, 15 Eng. Law and Equity 
R., 435 ; Judge vs. Wilkins, 19 Ala., 765. 

There is at least some evidence in this case that J. Perey 
Green acted under the impression that he was in law bound 
to pay the $2,500 called for by the obligation, in lawful 
money, and that he may have acted under a mistake of law, 
as to the true consideration of the new note. Did he give his 
freeassent to the contract? Was his free will restrained by 
threats, or other arts? Revised Code, section 2,710. Julia 
had been boarding with Lowry, the plaintiff, and had been 
accustomed to look to him as her protector, while her brother 
was absent in the army. She had just arrived at lawful age. 
Was she overreached by him? Was he guilty of fraud in 
inducing them to believe that he would forbear and give 
time of payment not expressed on the face of the note, when 
he did not intend to do so? Were the makers of the note 
under a mistake as to the effect of the scaling ordinance just 
passed by the Convention? Were they both young and in- 
experienced, and very much under the influence of Lowry? 
Was there gross inadequacy of consideration? As the evi- 
dence bore upon these points, and as it is the peculiar province 
of the jury to determine upon the evidence, and to find the 
facts, we think the Court should have permitted the evi- 
dence to go to the jury. 

2. As the parties were ignorant of the fact that the law 
required a revenue stamp to be placed upon the note, and as 
they got together after that fact was ascertained, and Green 
placed the stamp upon it, (by which the government received 
its revenue), and again delivered the note to Lowry, we are 
of opinion, that Green will not now be permitted to contro- 
vert the fact that the note is legally stamped. 

Judgment reversed. 
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STEPHEN R. DunaAGAN eft al., plaintiffs in error, vs. Benya. 
MIN DuNAGAN et al., defendants in error. 


1. Receipts for money are always only prima facie evidence of payment, 
and may be denied or explained by parol. 

2. When a bill of exceptions is filed and error assigned on the rulings of 
the Judge of the Superior Court on the trial of a cause, the bill of 
exceptions and the assignment of error must show distinctly the 
points decided, with such statement of the facts as are necessary to an 
understanding of the points made, and if the bill of exceptions fails to 
do this, this Court will not pass upon the rulings complained of. 

It was not error in the Court to refuse, on the facts of this case, the 
new trial asked for, nor was the charge of the Court under the facts 
as they appear on the record, and the certificate of the Judge sufficient 
ground for a new trial. 


° 


Parol evidence. Motion for new trial. Before Judge 
Davis. Hall Superior Court. September Term, 1868. 


In October, 1837, Benjamin Dunagan gave bond as the 
administrator of the estate of Ezekiel Dunagan, deceased, 
with Isaiah Dunagan, James J. McCleskey and David G, 
Eberhart, as his securities. McCleskey, as guardian of 
Stephen R., Daniel C., Levi J., and George W. Dunagan, — 
minor heirs and distributees of said estate, filed a bill for ae- 
count against said administrator and, on the 22d of March, 
1849, obtained a verdict for his wards, as follows: $205 37 
for said Stephen, and $383 00 for each of the others, and 
costs. Judgment was entered for the total sum of $1,737 37, 
and a fi. fa. was accordingly issued on the 5th of April, 1849. 
On the next day the deputy sheriff.made upon it a return of 
nulla bona. On the 25th of June, 1849, it was levied upon 
the undivided half of lot of land No. 236, 12th district and 
3d section of said county. In August, 1849, said levy was 
dismissed by plaintiff’s order, and on the same day it was 
levied upon certain fifty acres of said lot. On the 6th of 
November, 1849, said fifty acres were sold by the sheriff and 
bought by McCleskey for $135 00. After paying costs, the 
proceeds of said sale, $129 08, were credited on the fi. fa. 
It was then levied upon a horse; he was sold and thus 
another credit of $30 75, was put upon the fi. fa. In Sep- 
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tember, 1851, there was another return of nulla bona. In 
January, 1856, it was levied on certain land whereon the 
defendant then lived,and in July, 1857, it was levied on land 
whereon he then lived. In September, 1857, the sale under 
the January levy was postponed by plaintiff’s consent; the 
July levy was disposed of by some one filing a claim to the 
land last mentioned. 

Afterwards (it appears), Stephen R., Daniel C., Levi J., and 
George W. Dunagan and J. R. McCleskey sued said adminis- 
trator and his securities on said bond. ‘The plea was pay- 
ment of the fi. fa. At the trial, plaintiff’s counsel read in 
evidence the bond, the bill and decree, the fi. fa., with said 
entries thereon and closed. 

The defendant, being on the stand as a witness, was pre- 
sented with certain receipts, and they were read in evidence, 
accompanied with his explanations, as follows: A receipt by 
J. R. McCleskey to said administrator, as such, for $250 00, 
dated the 25th of December, 1857, and being for the balance 
in full of McCleskey’s interest in said estate in right of his 
wife, formerly Mary Jane Dunagan; the defendant said Me- 
Cleskey had bought one-half of the interest of Levi J., and 
Daniel C. bought the other half, and that this receipt was 
in full of that half interest also. A receipt dated 26th of 
October, 1852, for $500 00 signed by Daniel C., Levi J., 
George W. and Margaret Dunagan, to be credited on said 
fi. fa.; the defendant said that that sum was in gold, and 
was to go to Daniel C. and George W. The bill of excep- 
tions recites as follows: “The defendant then introduced J. 
Gray’s receipt for a note on Margaret Dunagan and James J. 
McCleskey, for $213 00, dated prior to the judgment, which 
was ruled out, when defendant testified that the money ofsaid 
note could not be taken out of the hands of the guardian, that 
it must remain there for the benefit of the orphans. 

The defendant introduced an order from George W. Duna- 
gan, dated July 18th, 1861, acknowledging to have sold the 
little Georgia claim for $250 00, $33 33 down, the balance on 
time, and also, had collected the Duncan claim, (the amoung 
of which does not appear), and testified in relation to said 
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gold mine claim, and that the same should be $450 00. The 
defendant then introduced a receipt from Daniel C. Dunagan 
for $31 00, dated June 20th, 1850.” 

Counsel for defendant then offered the bill of advancements 
made by intestate while in life, to which counsel for plaintiff 
objected, when defendant testified that James J. McCleskey 
promised to pay him the $60 00, (the amount of advance. 
ments) ; he stated that it was fora mare given his (McCles- 
key’s wife) upon their marriage many years before, which 
was to be credited upon the decree; that there were various 
other matters of payment which he could not now remember, 
and for which he had no receipts, but that said decree was 
paid off in full. He further testified that Stephen R. Duna- 
gan was paid off soon after the judgment was rendered, that 
he (witness) loaned about $200 00 to his brother Joseph 
Dunagan, and that he paid it to Stephen R., to pay Dr, 
Banks for the land he (Stephen R,) purchased of Dr. Banks, 

Crossed.—He was not present, but understood he so paid 
it, and he repeated, generally they were all and each of them 
paid off in full; that Daniel C. Dunagan was paid by loan- 
ing him with George $500 00 to go to California ; that Levi's 
claim belonged to J. R. McCleskey and D. C. Dunagan; 
that George W. Dunagan was paid by the claim in the Rocky 
Mountain country; that Stephen Dunagan went to Alabama, 
then to Arkansas, some ten or twelve years ago; that Daniel 
C. Dunagan went to California about sixteen years ago, and 
had not returned; that Levi J. Dunagan left this country 
about the same time as Daniel C. Dunagan; that George W. 
Dunagan went to Alabama some ten or twelve years ago; 
that none of the above plaintiffs have ever troubled him since 
about his owing them anything since they léft this country. 

On cross-examination he stated: He could not remember 
any transaction, time or place when he paid plaintiffs any- 
thing, except what he had already stated in his direct exami- 
nation ; that the sum of money he loaned his brother Joseph 
Dunagan, was about $200 00; that the payment to J. R. 
McCleskey, was made some time after the claim was in E. M. 
Johnson’s hands, and he stated that E. M. Johnson had been 
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ing him ever since, and that Colonel Johnson said that 
he(Dunagan) ought to have paid the money to him instead — 
of to J. R. McCleskey, and said that MecCleskey said that he 
was sorry that he had ever taken the administration out of 
bis hands, for that he had never received anything from 
J. J. McCleskey, who was the guardian of his wife. 

Plaintiff, in rebuttal, introduced an order from G. W. 
Dunagan, from Colorado, asking Johnson to allow defendant 
$200 00 in settling with the heirs of deceased, for that he, 
G. W., had that much of defendant’s money. i 

Tuomas Livre testified: That Stephen R. Danagan left 
this. country in 1857; that previons thereto, he (wit ) 
went with said Stoghion R., to see Dr. aie: to buy s 
land; that only about $60 00 was paid on said land; that he 
did not buy it, and Stephen R., sold it to C.Q. Chandler, 
who gave his notes for the land ; that he (witness), then and 
there bought the claim of Stephen R. Dunagan, and®has been 
preserving it ever since, and has not received anything. 

Defendant’s counsel then proposed to make said Thomas 
Littlea party in the place of said Stephen R. Dunagan, and 
he, Little, refused to become a party. 

On cross-examination, Little stated that he gave Stephen 
R. Dunagan for his claim, two mules, and that all he knew 
about Stephen R. Dunagan’s claim he learned from Stephen 
R. Dunagan himself; that Stephen told him that his claim 
amounted to about $450 00. 

The testimony, so far as the sayings of Stephen R. Duna- 
gan in his own favor, were concerned, was ruled out. 

The Court charged the jury as follows: The suit was 
brought on an administrator’s bond which was given to the 
Inferior Court, which at the time, was the Court of Ordinary. 
The question for them to determine was, had there been a 
breach of the bond. The plaintiffs contended that there had 
heen a breach of that bond in failing to pay a certain decree 
which the plaintiffs in that action had obtained against B. 
Dunagan, the administrator of Ezekiel Dunagan; that from 
the evidence, they must determine whether there had been a 
breach of said bond. It was charged that they could not go 

VoL, xxxvuI—36. 
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behind that decree in allowing credits in favor of the defend. 
ant in that decree. As to the execution issued on that de 
cree which was in evidence, various entries had been made, 

The Court then stated that in order that the jury might 
understand, he would state, the difference in levies on per. 
sonal estate, and levies on real estate undisposed of ; that the 
levy of an execution on personal property is a satisfaction of 
a judgment, so far as to throw on the plaintiff the burden of 
proving either that. it was insufficient, or that its proceeds 
were applied to the extinguishment of prior liens, or thatit 
was.otherwise unproductive and made so without fault in 
the plaintiff or the levying officer. A levy on personal prop- 
erty sufficient to pay the debt, which is dismissed by the 
plaintiff with the consent of the defendant, extinguishes the 
judgment, so far as third persons may be affected by it. A 
levy on real estate is not prima facie evidence of satisfaction, 
and althétigh unaccounted for, does not extinguish the judg. 
ment. You will determine, from the evidence in this case, 
upon which kind of property the levies are made, and apply 
the rules of law, according as you shall determine from the 
evidence upon which species of property the levies have been 
made. 

The Court further charged, that any act of the plaintiffs in 
that decree which injures the securities on the bond sued on, 
or exposed them to greater risk or worked an injury to them, 
will exonerate the securities; that the making a contract by 
the plaintiffs in the decree, with the defendant Benjamin 
Dunagan, if it would produce the above effects, and if done 
without the knowledge or consent of said securities, would 
relieve them from their liability on the bond sued on. The 
jury would determine from the evidence in the case, whether 
anything had been done between the plaintiffs and said Ben- 
jamin Dunagan that had produced any of the aforesaid re- 
sults, without the consent of the above named securities on 
said bond; that the granting mere indulgence would not 
liberate the securities. It was also charged that all the wit- 
nesses stood fair before them unless impeached, but that they 
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were to judge of their credibility, and had a right to take into 
consideration their relations to the case. 

The jury retired, and returned with a verdict in favor of 
defendant. 

Whereupon, during the same term of the Court, counsel for 
plaintiffs moved the Court for a rule nisi, calling on the de- 
fendant to show cause why a new trial should not be granted 
upon the following grounds, to-wit: 

1. Because the Court erred in permitting the,witness B. 
Dunagan to explain, enlarge and contradict the written evi- 
dence, which were receipts and an order. 

2. Because the Court erred in permitting the defendant B. 
Dunagan, to give in evidence that said judgment was paid 
off in full, without giving any facts to support it, ete. 

3. Because the Court erred in allowing the defendant, B. 
Dunagan to give in evidence, that the amounts of the note 
given by Margaret Dunagan and James J. McQleskey, and 
the advancements made by intestate while in life, were to be 
credited on said decree and judgment after the same (that is 
the writings) had been ruled out. 

4, Because the Court erred in charging the jury that they 
must determine by their verdict, whether any levy was made 
on the fi. fa., and unaccounted for, sufficient to satisfy the 
debt or discharge the sureties. Also, that they must deter- 
mine whether any contracts were made between plaintiffs and 
defendant sufficient to exonerate the sureties, 

5. Because the verdict ‘is contrary to the charge of the 
Court ; contrary to the evidence, to law and equity. 

The Judge refused a new trial and error is assigned on 
each of the grounds for new trial. In certifying, the Judge 
says that he decided “ that receipts only are an exception to 
the rule of ‘evidence, that parol evidence can not be given to 
vary, add to, or substantially contradict a written instrument ; 
there was no objection raised to Benjamin Dunagan’s testify- 
ing, when he gave his testimony about the writing called in 
the first ground of the motion for a new trial, an order; ex- 
ception was taken that. Benjamin Dunagan could not prove 
payment of the decree, simply by swearing, in a general way,. 
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that payment had been made, the Court decided that he 
might be questioned fully, in detail, how, when, and where 
the payments ‘Were made, and he was so examined, both on 
his direct and cross examination. The reason why the charge 
was given as it was, in regard to the securities on the admin- 
istrator’s bond, was because defendant’s counsel contended, 
in argument before the jury, that the securities were exon- 
erated.” 


E. M. Jounsov, for plaintiffs in error. 
JoHN Gray, for defendants in error. 


McCay, J. 


1. A receipt for money is, asa general rule, an exception to 
the principle that parol evidence is inadmissible to explain or 
contradict a writing, (Code, section 3754; 1 Kelly, 18; 3 
Kelly, 215.) Unless it also be a contract, Sullivan vs. Coz, 
7 Ga., 144. This is a receipt for money, and under the rule, 
we do not think the defendant was concluded, by the fact 
that he accepted it, from showing in the first place, the inde- 
pendent fact that the signer of the receipt was the owner of 
part of another share, and secondly, that the five hundred 
dollars was in full of that share also. Why does not this 
come within the exception as to receipts? 

As to the point that the Court permitted the defendant to 
show that one of the plaintiffs had an advancement, during 
the life of the testator, and which was not taken into account 
in the equity..case, and that, after the judgment, he had 
agreed it should be accounted for by him, we see no error. 
In the first place, this equity decree is only prima facie bind- 
ing on the securities, they may go behind and show that it 
was not a correct adjustment. Bryant vs. Beall, 1 Kelly, 
357 ; Bradwell vs, Spencer, 16 Ga., 581. It was competent, 
too, even for the defendant to showa subsequent agreement, 
to lessen the judgment, in consideration of the error in not 
taking the advance into the account. Rodgers vs. Atkinson, 
1 Kelly, 18. 
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2, There are one or two other errors assigned, growing out 
of the admission of parol evidence by the Court, which we 
confess ourselves unable, from the record, to understand. 
The Code requires, that the bill of exceptions shall plainly 
and distinctly specify the decision complained of, and if, from 
carelessness or haste, parties fail to make such a case as that, 
this Court can clearly understand what has been done, and 
how the party complaining has been injured; it would be 
but groping in the dark, perhaps unjustly, to the Judge be- 
low and the parties, to undertake to adjudicate the matter. 

3. We see no error in the charge of the Court, taken in 
connection with his certificate, of the ground taken by the 
defendant’s counsel in his argument. before the jury. 

The Judge charged that the jury could not go behind the 
decree. This was a stronger charge for the plaintiffs than 
they were entitled to against the securities, if there was any 
evidence to justify them in so doing, 1 Kelly, 357. The 
charge of the Judge in reference to the entries on the fi. fa., 
and in reference to the effect of indulgence, was in reply to 
the argument of the defendant’s counsel before the jury, and 
was proper, under the circumstances. It was competent for 
the defendant to be permitted to state, in broad terms, that 
the decree was fully paid. He was open to cross-examina- 
tion by the plaintiff, and to contradiction, and it was a ques- 
tion for the jury to determine, whether the whole evidence 
did or did not show his statements to be correct. Here was 
avery old claim; the evidence clearly showed many and 
complicated transactions between the parties. The truth of 
the case turns very much upon the truthfulness of the defend- 
ant. Of that, the jury was the judge, and we do not think the 
verdict ought to be disturbed. The jury and the Court be- 
low, have given it for the defendant and we will not in- 
terfere. 

Judgment affirmed. 
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W. W. Wuirttock, et. al., executors, plaintiffs in error, vg, 
JANE VAUN, defendant in error. 


1. By the third item of the will of A. V., he gave to his wife, during her 
widowhood, certain negroes and other personal property, and about 
five hundred and twenty acres of land, known as his ‘‘Home place,” 
In case of her marriage, the negroes were to be divided into three lots, 
she to take one and his two youngest sons each one share, and his said 
two youngest sons to take the balance of the property in said third 
item, including the ‘‘ Home place,’’ which was to be held by their 
guardian till they were of age. Testator afterwards sold the “ Home 
place’’ to K. for $10,000, and took notes, and gave bond for titles, 
After this sale, he added a codicil to his will, in which he expressed hig 
purpose to give direction to a ‘‘certain fund that he shali have,’’ and 
recited the fact of the sale of the ‘‘Home place’ for $10,000, and 
directed that ‘‘said sum of money’’ be invested by his executors in 
plantation for the use of his wife during her widowhood, and if she 
should marry again, said plantation to go to his two youngest sons as 
set forth in the third and fourth items of his will. He afterwards col- 
lected $2,500 of the purchase money, which he used, and soon after 
died. The balance of the purchase money has never been paid, the 
title to the ‘‘Home place’’ remains in the estate, and K., the purchaser, 
is insolvent. Held, that there was an ademption of the specific legacy 
to the extent of the $2,500 collected and used by the testator before 
his death, and as there is nothing for the codicil to act upon till the 
purchase money due at his death, (which is the ‘‘certain fund’’ that 
was the object of it,) is collected, the codicil, made under a mistake, 
did not revoke the will, as to the ‘‘Home place;’’ and that the widow 
and two youngest sons take it, under the third item of the will. 

2. Butshould the purchaser, at a future time, pay the balance of the 
purchase money and interest, and compel a conveyance of the land, 
the codicil will then attach to the fund, when so paid in, and it will be 
the duty of the executors to invest it in a plantation for the widow apd 
children as directed in said codicil. 


Construction of will. Ademption of legacy. Before Judge 
HANsELL. Thomas Superior Court. March Term, 1867. 


On the 4th of May, 1859, Adoniram Vaun made his last 
will. By the third item of it he gave to his wife, Jane Vaun, 
durante viduitate, twenty slaves and his “ Home place,” with 
stock, furniture, provisions, etc. Ifshe married the slaves 
and their increase were to be divided equally between her 
and his two minor sons. The fourth item provided that the 
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slaves belonging to said minors, after such division, and all 
the other property mentioned in the third item should be 
divided equally between said minors, each taking his half 
upon attaining his majority, and that during her widowhood 
Mrs. Vaun should receive the rents, issues and profits of all 
the property covered by the third item, except so much of 
them as was necessary for the maintenance and education of 
said sons. No part of said property was to go to the pay- 
ment of the debts, until the residue of the estate was exhaust- 
ed, but so soon as it was ascertained that there were other 
assets sufficient to pay the debts, the executors were to turn 
over all of said property to Mrs. Vaun and the testamentary 


guardians of said sons, and after that, the executors were to 


have no further control over that part of the estate. 

He made other bequests to trustees for his daughters, and 
nominated Smith Paramour and said Whitlock as his exe- 
cutors. On the 4th of May, 1860, he made a codicil by 
which he made a different disposition of one of the slaves 
mentioned in said third item, and provided that $900 00 be 
paid to the said trustees out of the property mentioned in said 
third item, because he had expended that sum on that prop- 
erty since making his will. 

In October, 1860, he made another codicil, stating his 
reason therefor to be “to give direction to a certain fund 
that I shall have,” and provided as follows: “In conse- 
quence of my having sold the residence and lands attached 
to the same, as bequeathed in the the third item of my will 
and testament, for the sum of $10,000.00, it is my desire, 
and I do will that said sum of money be re-invested by my 
executors before named for a plantation for the use of my 
beloved wife during her life or widowhood. If she should 
marry again, said plantation is to go and to belong to my 
beloved sons,” said minors “as specified in the third and 
fourth items of my will and testament.” 

In January, 1861, testator died. The will and codicils 
were proven, and the executors qualified and took posssession 
of the estate. In 1867, Mrs. Vaun, in behalf of herself, and 
as prochein ami of said sons, filed her bill against said execu- 
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tors, setting forth the foregoing and the following “facts; 
Testator intended that she should have a farm and slaves to 
work it. The mass of his estate was in choses in action 
which had not been collected, and therefore no farm had been 
bought for her. Slavery was abolished, and therefore she 
could never have slaves to work a farm. The other property 
given to her and said minors was not sufficient for her sup- 
port, and the maintenance and education of said sons. She 
therefore prayed that the executors be compelled to pay over 
to her $10,000 and interest, that part be hers, and that 
she be allowed to invest the balance of it for the maintenance 
and education of said sons. 

The executors, by answer, admitting the facts averred, said 
the change of circumstances could not change the will, and 
such a change would be unjust to the other legatees, because 
the estate could not pay the legacies, nor would sell for 
$10,000 00. They said no interest ought to be allowed; that 
the proceeds of the “ Home place” constituted the fund out 
of which testator intended said bequest to be paid ; that tes- 
tator sold the “ Home place” to one Kearse, for $10,000 00 
on acredit, taking Kearse’s notes. He tendered the com- 
plainant said notes, or the “ Home place,” (of which they 
held the titie, Kearse having gotten no title,) in payment of 
the legacy; that besides the “ Home place” there were no 
assets in this State but $3,000 00 or $4,000 00 in doubtful 
notes. The parties agreed that the Chancellor should decide 
the matter upon the bill and answer. He decreed that the 
executors should pay to Mrs. Vaun $9,100 00, with interest 
only from the 1st of January, 1866, (because interest could 
not have been made before that date,) with the power in her 
to use the interest of said sum for the support and mainte- 
nance of herself and said sons and their education ; that the 
principal be invested in good securities under his direction, 
and that the $900 00 be paid as provided by the first codicil. 

The executors excepted, and say the Chancellor erred in 
requiring said $9,100 00 paid, and the complainant says he 
erred in not giving her interest from January, 1861. Though 
it does not appear that any evidence was introduced in the 
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assighment of errors, he states that testator had received $2,500 
from Kearse, and the executors offered to pay that to com- 
plainant, and give her the notes, and though the reasons for 
the decree in ewtenso are in the record, there is no allusion to 
$2,500 00 in the record elsewhere than in the said assign- 
ment. But in the argument said assignment was treated as 
being based on the evidence. 


A. B. Wrieut, Witi1AmM Dovuauerty, J. L. SEwarp, 
for plaintiffs in error. 


A. D. McIntyrgE, for defendants in error. 


Browy, ©. J. 


1. By the third item of his will the testator gave to his 
wife during her widowhood, twenty negroes and other per- 
sonal property, and the “ Home place,” upon which he then 

sresided, consisting of about 520 acres of land in Thomas 
county. In case of her marriage, he directed that the testa- 
mentary guardians of his two youngest sons, Henry A. and 
Daniel M. Vaun, apply to the Court of Ordinary, and have 
an appraisement made, of the negroes, and that they be 
divided into three lots, and that his wife and her husband 
draw one of said lots, to be made equal, if not equal, as her 
full share of his estate mentioned in said item. 

By the fourth item he directed, in case of his wife’s mar- 
riage, that all the property .mentioned in said third item, ex- 
cept the one-third of the negroes, shall go to his said two 
youngest sons, to be kept together by their testamentary 
guardians till they are twenty-one years of age. 

The will bore date on the 4th day of May, 1859. On the 
4th day of May, 1860, he made a first codicil to his will 
which has no relevancy to the point now in issue. 

On the 20th day of October, 1860, he made a second codi- 
cil, in which he recited that he was desirous of altering and 
changing, and giving some direction toa “certain fund,” 
that he shall have, and proceeds as follows : 

“Tn consequence of my having sold the residence and lands 
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attached to the same, as bequeathed in the third item of my 
will and testament, for the sum of ten thousand dollars, it js 
my desire and I do will, that said sum of money be rein- 
vested by my executors before named, fora plantation for the 
use of my beloved wife during her life or widowhood. Ifshe 
should marry again said plantation is to go to and belong to 
my beloved sons Henry A. Vaun and Daniel M. Vaun, as 
set forth and specified in the third and fourth items of my 
will and testament.” 

The record shows that the sale of the home place mentioned 
in said third item of the will was made to one Franklin 
Kearse, who took bond for titles, and afterward paid to testa- 
tor in his life time $2,500 of the purchase money. ‘The title 
still remained in the testator, and has not passed out of his 
estate. The purchaser is admitted to be insolvent, and un- 
able to pay the balance of the purchase money; and the 
question now arises what are the rights of the widow under 
the will. No point is made in reference to the personal 
property, as the negroes have all been emancipated. 

The first inquiry is, what was the intention of the testator? 
It is the duty of the Court to seek diligently for that inten- 
tion, and give effect to it, if it can be done consistently with 
the rules of law. Revised Code, 2420. We think it very 
clear that the intention of the testator in this case, was to pro- 
vide a home for his wife during her life or widowhood, and 
after her death or marriage, that it should go to his two 
youngest sons. In execution of this design, he gave her his 
home place, describing it by the numbers of the lots and the 
number of acres. After the execution of the will he sold the 
home place to Kearse, on a credit, and took his note for $10,- 
000, for the purchase money, and gave bond for titles. Soon af- 
ter this sale, he executed the second codicil to his will,in which 
he speaks of a “certain fund” that he will have, and then 
states the fact of the sale of the “Home place” for $10,000, 
and directs that said swm be reinvested by his executors ina 
plantation for the use of his wife during her life or widow- 
hood, and if she married again, then the plantation to go to 
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his said two youngest sons, as set forth and specified in the 
third and fourth items of his will. 

Now we think there can be no doubt that the devise of the 
“Home place,” in the third item of the will, isa specific legacy. 
When the testator made the contract for the sale of the “Home 
place,” he believed he had adeemed the legacy. And he then 
executed the codicil, the whole purpose of which was to set 
apart the $10,000, which he was to get for the “ Home place” 
to be used by the executors in the purchase of another planta- 
tion for his wife and sons, in lieu of the “ Home place.” He 
speaks of it asa “certain fund,” which he would have, and 
then specifies the amount and for what he should receive it, 
and directs that said sum be used as aforesaid. 

Was the legacy given by this codicil a specific legacy, of 
the “particular fund” which he was to receive for his “Home 
place,” and not'a general legacy of the sum of $10,000? A 
gift of money to be paid from a specified sum is a general 
legacy. Revised Code, 2422. This was not a gift of money 
to be paid from a specified sum, but it was a gift of a “par- 
ticular fund,” not of part of it, or of a sum to be taken from 
it, or out of it, but a gift of the whole of “said sum,” a par- 
ticular fund, raised by the sale of a specific legacy, which he 
thought he had adeemed, and which he directed should be 
invested in another plantation to take the place of the one he 
had given his wife and sons in the third item of his will. 
Suppose it had become necessary that general legacies abate 
to pay debts, does any one who reads this will believe that it 
was the intention of the testator that this particular fund for 
which he thought he had sold the “Home place,” and which 
he directed should be invested in another home for the widow 
and the two youngest sons should abate pro rata! This idea 
is expressly negatived by the testator himself in the fourth 
item of his will. He says: 

“Tt is my wish and will, and I direct my executors herein 
after named, that under no circumstances, is the property 
mentioned in the third item, to go towards the payment of 
my just debts, unless the whole of the residue of my other 
property shall be exhausted.” The primary object of the 
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testator was to furnish a comfortable home for his wife during 
her widowhood, and for his two youngest sons, after her 
marriage or death. To this object he made every other bend, 
To accomplish it he gave her his ‘“ Home place” as a specific 
legacy, which was in no case to be taken to pay debts till all 
the residue of the estate, not mentioned in the third item of 
the will, was exhausted. When he thought he had sold the 
“Home place” he then gave her the specificsum for which he 
sold it, to be used in the purchase of another home. That 
this is a specific legacy, see Redford on Wills, 463-5-7, part 
2d; 3 Ves., 321. 

But the testator was mistaken, he had not adeemed the 
specific legacy by a sale of the “Home place,” as the purchaser 
failed to pay for it, and the title remained in hinw when he 
died, and still remains in the estate. 

A legacy is adeemed when the testator conveys to another 
the specific property bequeathed, and does not afterwards 
become possessed of the same, or otherwise places it out of 
the power of the executor to deliver over the legacy. Re- 
vised Code, 2438. But if the testator attempts to convey, 
and fails for any cause, the legacy is still:valid. See same 
section. 

Now that is precisely this case. The testator believed he 
had sold the “ Home place.” But it turns out that he failed 
to dispose of it. Hehas not placed it out of the power of 
the executors to deliver it over to the widow, for the record 
shows that the title is still in the estate, and they offer to 
deliver it over to the legatees. ; 

We hold that the eodicil did not revoke the will, because 
made under a mistake. And asthe “Home place” can still 
be turned over to the legatees under the third item of the 
will, and the $10,000 has never been collected, there was 
nothing for the codicil to act upon. 

2. If the balance of the purchase money had been paid to 
the executors after the death of the testator, we think the 
$2,500 collected by him and used during his life time, 
adeemed the legacy pro tanto, and the executors could only 
have invested the remaining $7,500, with the interest ina 
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plantation for the widow and his two youngest sons, under 
the second codicil. Should the purchaser of the “Home 
place,” who is admitted by the record to be insolvent, become 
able to pay the balance of the purchase money within the 
time when he can compel a conveyance of the title to him, 
then there will be something for the codicil to act upon, and 
it will be the duty of the executors to invest all the purchase 
money paid to them in a plantation as directed by the codicil. 
Judgment reversed. 





